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REPORT  OF  THE   COMMISSIONERS  OF  THE  STATE 
RESERVATION  AT   SARATOGA  SPRINGS. 


Albany,  Decemher  28,  1909. 

To  the  Honorable,  the  Legislature: 

The  Commissioners  of  the  State  Reservation  at  Saratoga 
Springs  respectfully  make  this  preliminary  report  of  their  pro- 
ceedings under  chapter  569  of  the  Laws  of  1909. 

We  were  appointed  Commissioners  by  the  Governor  in  May, 
1909,  and  at  once  began  to  investigate  the  matters  which,  under 
the  law,  were-,  in  a  measure,  greater  or  less,  left  to  our  judgment. 

The  investigation  has  naturally  been  threefold.  It  has,  first, 
related  to  the  existing  condition  of  the  Saratoga  mineral  springs 
themselves ;  their  promise  for  the  future ;  their  past  history  as  it 
bears  upon  such  future ;  the  discredit  which,  as  is  undisputed,  has 
come  to  the  springs  in  late  years  so  as  injuriously  to  affect  the 
interest  of  the  village  of  Saratoga  Springs  and  no  doubt,  to  some 
extent,  the  interests  of  the  State ;  the  present  values  of  the  springs 
and  spring  rights;  the  doubts,  uncertainties  anl  litigations  over 
the  legal  rights  of  the  owners  of  the  springs ;  and  the  effect  upon 
such  rights  of  chapter  429  of  the  Laws  of  1908  enacted  in  order  to 
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prevent  injury  to  the  springs  and  their  repute  by  excessive  pump- 
ing profitable  to  those  conducting  it  but  correspondingly  disastrous 
to  the  owners  of  other  springs  and  undoubtedly  injurious  to  the 
general  interests  of  the  village  and  perhaps  of  the  State. 

We  have,  secondly,  studied  the  experience  of  foreign  goverii- 
ments  and  municipalities  and  of  the  United  States  government  in 
■dealing  with  like  problems. 

And,  thirdJi/,  we  have  studied  these  and  other  questions  in  their 
})earing  upon  the  future  policy  of  the  State  in  these  matters,  and 
in  order  that  by  our  report  we  might  aid  the  Legislature  to  deter- 
mine such  policy  in  such  matters  as  it  might  deem  adequate  and 
wise. 

The  propriety  and  manner  of  the  expenditure  of  $000,000  of 
State  money  for  restoration  of  the  prestige  of  the  Saratoga  springs 
being  the  prime  considerations  for  us,  we  have  necessarily  had  .o 
consider  the  extent  to  which  the  State  itself  had  material  interest 
in  such  restoration  and  in  the  promotion  thereby  of  the  legitimate 
desire  of  the  village,  where  these  springs  are,  to  secure  for  its  OAm 
advantage  and  profit  the  return  of  the  national  and  even  world- 
wade  prestige  as  a  spa  which  it  once  enjoyed. 

The  expenditure  of  the  $600,000  was  left  to  our  judgment, 
although,  no  doubt,  the  general  policy  of  the  State  had,  to  some 
extent,  been  defined  by  the  Laws  of  1908  and  1909.  But  before 
the  Commissioners  could,  under  the  act  of  1909,  rightly  proceed 
to  acquire  —  and.  from  the  $600,000  at  their  disposal,  pay  for  — 
any  of  the  mineral  springs,  the  law  required  a  determination  by 
the  Commissioners  that  the  acquisition  was 

"  proper  and  necessary  *  *  *  for  the  purpose  of  pre- 
serving the  *  *  *  springs  *  *  *  and  restoring 
said  springs  to  their  former  natural  condition." 

The  Board  has  not  yet  acquired  any  large  spring  interest.  Out 
of  the  $600,000,  it  has  expended  only  $26,250,  buying  therewith 
fractional  interests  in  two  springs,  the  Hathorn  and  the  Cham- 
pion ;  and  the  Board  recognizes  that  it  is  at  the  outset  incumbent 
upon  it  to  set  forth  the  reasons  which  have  made  it  think  that  it 
has  not  yet  been  proper  or  necessary,  in  the  interest  of  the  preser- 
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vation  and  restoration  of  the  natnral  mineral  springs  at  Saratoga, 
to  make  purchases  involving  further  expenditure. 

When  the  best  known  springs  at  Saratoga  —  such  as  the  Con- 
gress, Hathorn,  Patterson,  Putnam  and  others  forming  a  group 
near  the  center  of  the  village  —  made  the  name  of  Saratoga 
famous  and  brought  it  100,000  visitors  annually,  the  waters  were 
used  as  thev  flowed  or  spouted  naturally  from  the  ground.  Xo 
attempt  was  made  to  augment  the  flow  of  one  spring  so  as  to 
affect  the  flow  of  any  other  spring.  The  essential  thing,  from  the 
standpoint  of  the  owners,  the  village,  and  the  public,  was  the  use 
of  the  various  waters,  which  materially  differed  in  their  therapeu- 
tic qualities,  for  either  drinking  or  bathing.  ISTor  was  it  supposed 
that  the  waters  had  other  value.  But  about  ten  years  ago  it  was 
discovered  that  the  carbonic  acid  gas,  with  which  these  mineral 
waters  were  charged,  could  be  proiitably  separated  from  the  waters 
and  sold.  And  such  an  industry  was  then  established  at  Saratoga, 
companies  being  formed,  generally  called  the  "  gas  companies,"' 
for  the  promotion  of  the  industry.  At  first  the  gas  companies 
extracted  the  carbonic  acid  gas  from  Avhat  were  called  "  dry 
wells  "  or  "  pockets  '■  and  also  from  the  mineral  water  as  it  nat- 
urally issued  from  the  ground.  But,  later,  it  was  discovered  that 
by  pumping,  and  especially  by  the  more  powerful  pumping  prac- 
ticable with  machinery  of  modern  invention,  a  far  larger  amount 
of  mineral  water  could  be  forced  from  the  ground,  and,  conse- 
quently, more  gas  extracted.  Such  pumping  plants  were  accord- 
ingly installed  by  the  gas  companies  in  the  neighborhood  of  an- 
other group  of  springs  about  two  miles  south  of  the  center  of 
the  village  —  this  latter  group  including  springs  which  have  come 
to  be  well  known  under  the  names  of  Vichy,  Arondack,  Geysers, 
Champion,  Chief,  Lincoln,  Adams  and  others.  This  process  of 
powerful  pumping  was  applied  by  the  gas  companies  to  a  number 
of  springs  of  the  latter  group  and  with  the  result  of  a  serious 
diminution  of  the  flow  of  other  of  the  springs,  including  some, 
if  not  niost,  of  the  group  at  the  center  of  the  village.  It  also  ap- 
peared, either  in  actual  fact  or  in  repute  —  and  for  this  purpose, 
repute  is  nearly  as  injurious  as  the  fact  would  be  —  that  the 
chemical  analyses  of  the  minerals  contained  in  solution  in  vari- 
ous Saratoga  springs  were  by  such  pumping  altered,  and  thereby 
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in  reality  or  Lv  repute,  the  therapeutic  virtue  of  the  springs  was 
also  affected.  That  the  pumping  of  one  spring  could  uuiterially 
affect  the  flow  or  character  of  another  spring  had  in  July,  1007. 
been  judicially  established  in  a  suit  brought  by  the  proprietors  of 
the  llathorn  Spring  against  Dr.  Strong's  Sanitarium.  The 
opinion  of  the  Supreme  Court  (^Ir.  Justice  Spencer  presiding), 
the  conclusions  of  which  accord  with  the  facts  as  thus  far  we  have 
learned  them,  disclosed  information  with  respect  to  the  springs  as 
follows  (55  Misc.,  pp.  449-452)  : 

''Among  the  witnesses  are  u  nuuil)cr,  possessing  world- 
wide fame  as  specialists  in  the  departments  of  chemistry  and 
geology,  who  have  made  the  springs  of  Saratoga  objects  cf 
special  study  and  whose  opinions  are  entitled  to  the  gravest 
consideration.  ""  ^^  *  From  this  and  the  other  testimony 
in  the  case,  I  am  of  the  view  ^''  *  *  that  all  the  mineral 
springs  and  wells  of  Saratoga  have  a  common  source,  con- 
sisting of  a  stratum  of  mineral  rock  of  comparatively  limited 
area  and  located  far  down  in  the  earth.  We  may,  however, 
leave  to  the  domain  of  speculation  the  question  whether  such 
stratum  is  the  remains  of  an  extinct  volcano,  as  claimed  by 
some,  or  a  remnant  of  the  ancient  silurian  ocean,  as  con- 
tended by  others.  iSTevertheless,  the  fact  of  its  existence  is 
sufficiently  demonstrated  by  its  prodvictions.  The  same  may 
be  said  of  the  fact  that  surface  waters  percolate  to  this 
stratum;  that  chemical  action  takes  place,  forming  gas,  and 
that  the  latter  impregnates  the  water  and  forces  it  to  the  sur- 
face by  the  easiest  and  most  direct  route.     "'     *     '" 

"  The  history  of  the  springs  divides  itself  into  three 
periods.  During  the  first,  only  few  springs  were  known, 
and  these  found  their  way  to  the  surface  by  means  of  the 
geological  fault.  In  some  instances  the  natural  vents  were 
supplemented  by  adjacent  borings;  but  no  pumps  were  em- 
ployed, except  to  dislodge  temporary  obstructions  or  to  remove 
surface  Avater  which  occasionally  found  its  way  into  the  vents 
and  by  its  weight  held  back  the  water  charged  with  gas.  It 
was  during  this  period  that  the  springs  acquired  their  fame 
because  of  their  medicinal  virtiies,  and,   in  consequence,  a 
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considerable  village  with  large  and  expensive  hotels  was 
built  in  their  neighborhood,  and  multitudes  resorted  thither 
to  partake  of  the  healing  waters.  All  these  springs  flowed 
by  reason  of  their  own  gas  pressure.  Their  flow  was  gen- 
erous and  substantiallj  continuous.     *     '"'^     " 

"■  The  second  period  is  marked  by  extensive  borings  c-i 
wells.  The  popularity  of  the  waters  created  a  great  de- 
mand, not  only  at  the  springs  but  throughout  the  country, 
and  large  quantities  were  bottled  and  sold  for  use  elsewhere. 
This  occasioned  a  quest  for  additional  means  of  supply,  and 
deep  borings  were  resorted  to.  It  was  found  that  the  mineral 
stratum  lay -along  the  east  side  of  the  fault  and  that  borings 
along  that  line  pierced  the  stratum  and  relieved  the  gas  and 
water.  In  this  manner  wells,  producing  great  volumes  of 
water  and  strong  forces  of  gas,  were  produced.  In  some  in- 
stances the  water  spouted  to  a  height  of  thirty  feet  above  the 
surface ;  and,  in  others,  only  gas  was  discharged.  It  seemed 
as  if  the  supply  was  inexhaustible ;  and,  in  one  case,  a  spout- 
ing spring  was  left  to  flow  for  spectacular  effect  alone.  I 
think  the  evidence  indicates  that,  during  this  period,  there 
was  a  diminution  observed  in  the  force  of  gas  and  flow  of 
water  throughout  the  entire  system.  I  cannot  affirm,  but  it  is 
probable,  that,  had  such  borings  been  continued  and  sufli- 
cienth^  increased  in  number,  they  might  have  exhausted  the 
supply;  but  events  were  not  permitted  to  take  that  course. 
The  business  of  extracting  gas  from  the  water  and  compress- 
ing it  into  steel  cylinders  for  market  had  then  assumed  large 
proportions  and  became  profitable.  The  demand  for  larger 
supplies  of  water  for  this  purpose  called  for  another  and 
more  effectual  force  to  bring  the  water  to  the  surface  than 
that  of  the  gas  itself. 

''  This  demand  brings  us  to  the  third  and  present  period, 
which  begins  with  the  installation  of  powerful  deep  well 
pumps  in  many  of  the  wells  and  their  ceaseless  operation  by 
steam  power.  That  serious  consequences  would  result  should 
have  been  anticipated.  I  think  the  evidence  leads  to  the  con- 
clusion that,  since  the  general  inauguration  of  pumps,  there 
has  been  a  marked  and  steady  depreciation  of  gas  pressure 
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in  all  the  springs  and  wells  and  a  lessening  of  the  flow  of 
water,  and  that,  in  many  instances,  both  have  disappeared 
entirely;  that,  if  such  pumping  be  continued,  it  will  result  in 
the  destruction  of  all  the  natural  springs  and  wells,  that  is, 
all  that  flow  by  virtue  of  their  gas  pressure  alone.  It  may 
be  noted  here  that  two  methods  of  pumping  are  employed, 
one  by  the  use  of  a  plunger  far  down  in  the  well,  drawing 
the  water  thereto  by  powerful  suction  and  raising  it  to  the 
surface,  and  the  other  by  forcing  gas  far  down  into  the 
earth  where  it  is  released  into  the  well  and,  by  its  lifting 
power,  forces  the  water  up.  Both  methods  are  equally  fatal 
to  wells  and  springs  where  no  pumping  tak/?s  place. 

"  I  think  from  this  outline  of  the  history  of  the  springs, 
in  connection  with  the  teachings  of  the  men  of  science  who 
have  been  called,  we  may  safely  conclude  that  all  the  Sara- 
toga mineral  waters  come  from  a  common  source  and  are 
held  in  the  earth  in  a  state  of  percolation  and  that  pumping 
upon  one  may  seriously  affect  the  force  of  gas  and  flow  of 
water  in  another.  *  *  -^^  j  cannot  escape  the  conclusion 
that  pumping  at  any  one  of  the  wells,  which  reaches  the  line 
of  the  mineral  stratum  producing  the  gas,  operates  by  lessen- 
ing the  force  of  gas  and  flow  of  water  in  all  other  wells  and 
springs  which  draw  their  supply  from  that  stratum." 

The  defeated  defendant  in  the  first  Hathom  case  appears  to 
have  accepted  this  decision;  for  no  appeal  was  taken. 

The  result  of  the  agitation  over  the  effect  of  the  pumping  and 
other  interferences  wdth  the  springs  thus  set  forth  by  the  Supreme 
Court  was  to  injure  the  general  repute  of  the  springs  themselves 
and  of  the  village  as  a  health  resort.  ISTo  doubt  such  impairment 
of  repute  could  not  justly  be  imputed  to  the  gas  companies  alone. 
There  had  for  many  years  been  a  serious  lack  of  co-operation  be- 
tween the  owners  of  the  various  springs  and  a  very  serious  omis- 
sion to  preserve  and  establish,  upon  an  honest  and  sold  foundation, 
the  repute  of  these  remarkable  waters  in  respect  of  genuineness 
and  freedom  from  contamination.  The  injury  to  the  village  and 
the  unique  reputation  its  waters  had  enjoyed  were  recognized  by 
the  Legislature  to  be  an  injury  to  the  State  at  large;  and,  ac- 
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cordinglyj  there  was  enacted  the  law  of  1908  for  regulating  ex- 
cessive and  injurious  pumping  in  any  group  of  mineral  springs 
like  that  at  Saratoga.  This  we  believe  to  have  been  the  first  legis- 
lative effort  of  this  kind  within  this  State,  although  like,  and  in- 
deed more  extensive  and  peremptory,  legal  regulation  has  been 
long  and  well  known  in  a  number  of  foreign  countries. 

A  representative  body  of  citizens  of  Saratoga  having  under- 
taken the  enforcement  of  that  law  after  its  enactment  on  May  20, 
1908,  and  the  Attorney-General  having,  for  the  State  itself,  joined 
in  such  effort,  suits  were  brought  against  the  gas  companies  — 
one  of  them  in  the  name  of  the  private  owner  of  the  Ilathorn 
Spring  at  Saratoga  who  had  brought  the  first  Hathorn  case  al- 
ready mentioned  —  and  other  suits  in  the  name  of  the  people. 
The  suits  were  ably  and  vigorously  resisted  by  the  gas  companies, 
claiming  that  the  doctrine  of  the  first  Hathorn  suit  —  that  again^'.t 
Dr.  Strong  —  was  unsound.  They  asserted  a  property  in  the 
flow  of  w^aters  from  the  springs  on  or  under  their  lands  and 
claimed  further  that  that  property  included  the  right  to  accelerate 
the  flow  of  their  own  springs  to  any  extent  which  they  found  ad- 
vantageous, however  injurious  might  be  the  effect  upon  other 
springs.  While  not  disputing  that  public  authority  could  acquire 
the  rights  they  thus  claimed,  they  insisted  that,  if  what  they 
owned  were  to  be  taken  for  public  use,  it  should  be  paid  for  by 
the  authority  which  took  the  property.  That  there  were  arguable 
grounds  for  some  of  their  contentions  has  been  shown  by  the  re- 
sult of  the  litigation  thus  far.  For  the  Court  of  Appeals  in  the 
second  Hathorn  case,  that  against  the  Natural  Carbonic  Acid  Gas 
Company  (194  IST.  Y.  326),  decided  that  three  of  the  prohibi- 
tions contained  in  the  law  of  1908  were  unconstitutional.  The 
court  how^ever  affirmed  the  constitutionality  of  a  fourth  provision 
declaring  unlawful 

"pumping,  or  otherwise  drawing  by  artificial  appliance 
from  any  well  made  by  boring  or  drilling  into  the  rock,  that 
class  of  mineral  waters  holding  in  solution  natural  mineral 
salts  and  excess  of  carbonic  acid  gas,  or  pumping,  or  by  any 
artificial  contrivance  whatsoever  in  any  manner  producing  an 
unnatural  flow  of,  carbonic  acid  gas  issuino-  from  or  contained 
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in  any  well  made  bv  boring  or  drilling  into  the  rock,  for  the 
purpose  of  extracting,  colleicting,  compressing,  liquif}ang  or 
vending  such  gas  as  a  commodity  otherwise  than  in  connection 
Avith  the  mineral  water  and  the  other  mineral  ingredients  with 
which  it  was  associated." 

The  injunction  in  the  second  Hathora  case  restrained  the  J^atural 
Carbonic  Acid  Gas  Company  from  using  pumps  to  accelerate  and 
increase  the  flow  of  subterranean  and  percolating  waters  and  gas 
through  deep  wells  which  had  been  sunk  upon  its  premises,  in 
order  therefrom  to  procure  carbonic  acid  gas,  not  for  use  upon  the 
premises,  but  for  sale  and  delivery  elsewhere  as  merchandise.  It 
was  that  injunction  which  Avas  sustained  by  the  Court  of  Appeals. 
The  complaint  in  that  case,  which,  as  the  gas  companies  had  de- 
murred to  it,  had,  for  the  purposes  of  that  decision,  to  be  assumed 
to  be  true,  set  forth  that  the  pumping  interfered  with  the  flow  of 
the  Hathorn  springs  and  that  the  artificial  acceleration  of  the  flow 
of  the  water  by  the  purajiing  was  carried  on,  not  to  procure  water 
or  gas  for  use  on  the  land  where  the  springs  of  the  gas  companies 
Avere,  but  in  order  that  the  gas  might  be  extracted  and  sold  as  mer- 
chandise away  from  the  land.  Upon  these  admitted  allegations,  the 
Court  held  that  the  owner  of  the  Hathorn  Spring  Avas,  under  his 
conmmon  law  right,  entitled  to  an  injunction. 

The  suits  by  the  Attorney-General  for  the  jDcople  came  on  for 
trial  in  September  last  at  an  Extraordinary  Special  Term  ap- 
pointed by  the  Governor ; -and  the  trial  court  there  held  that,  imder 
the  act  of  1908,  proof  Avas  unnecessary  that  the  pumping  had 
injuriously  aiTected  any  other  spring  or  had  resulted  in  an  accel- 
eration of  the  natural  flow.  But  the  trial  court  Avent  further, 
holding  that  evidence  on  behalf  of  the  defendants  Avas  not  admis- 
sible to  prove  that  its  pumping  had  not  in  fact  injured  any  other 
spring  or  accelerated  the  natural  flow.  The  Court  of  Appeals,  in 
revicAving,  as  it  did  in  ^N^ovembcr  last,  the  decision  upon  that 
trial  —  while  again  affirming  the  constitutionality  of  the  prohibi- 
tion already  quoted  from  the  act  of  1908  —  and  while  sustaining 
the  constitutional  right  of  the  'State  to  regulate  the  use  of  the 
mineral  springs  —  and  A\diile  sustaining  the  ruling  that  the  State, 
in  enforcing  the  act,  did  not  need  itself  aflinuatiA-ely  to  proA^e  that 
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the  pumping  complaineJ  of  had  accelerated  the  natural  flow  or 
injured  other  springs  — ^nevertheless  did  hold  that  it  was  competent 
for  the  gas  companies,  by  way  of  defense  against  the  operative 
force  of  the  law,  to  prove  —  if  they  could  —  that  their  pumping 
did  not  accelerate  the  natural  flow  or  injure  other  spring^;.  These 
cases,  so  brought  by  the  Attorney-General  under  the  act  of  1908, 
are  awaiting  retrial  under  the  ruling  of  the 'C^ourt  of  Appeals;  and 
there  will  also,  as  we  understand,  be  tried  additional  suits,  already 
brought  or  to  be  brought  by  the  Attorney-General,  under  circum- 
stances which  we  shall  presently  set  forth,  to  enforce  proprietary 
rights  of  the  State  at  common  law.  Meantime,  there  still  remains 
in  force  the  ruling  of  the  Court  of  Appeals  in  the  second  Hathorn 
case  and  the  injunction  pending  trial,  which  was  sustained  by  that 
court.  It  is  true  that,  as  pointed  out  by  us  in  our  letters  to  the 
Governor  which  m'c  shall  presently  mention,  this  injunction  does 
not  seem  to  have  been  much  respc-cted,  notwithstanding  one  adjudi- 
cation of  contempt  by  the  Supreme  Court  for  its  disobedience.  But, 
even  if  not  obeyed  or  enforced,  this  injunction  represents  the  law, 
as  twice  laid  down  by  our  court  of  last  resort,  first  in  Febauiary, 
and  again  in  j^ovember,  1900.  And  the  federal  courts  of  first 
instance  having  refused  to  interfere,  the  law  as  thus  established 
mnst  remain  unless  the  Supreme  Court  of  the  United  States  shall 
dift'cr  from  the  Court  of  Appeals. 

After  a  considerable  study  of  all  these  legal  proceedings  we 
realized  how  serious  were  the  doubts  as  to  the  rights  of  owners  of 
mineral  springs  at  Saratoga.  And  after  we  further  realized  that 
the  $600,000,  at  our  disposition  under  the  act  of  190'9,  was  prob- 
ably less  than  one-half  the  amount  required  for  the  acquisition  of 
the  more  important  springs  at  Saratoga,  we  found  it  impossible  — 
agreeable  as  it  would  have  been  to  spend  all  of  that  sum  in  such 
purchases  —  to  resist  the  conclusion  that  it  was  against  the  interest 
of  the  'State  to  expend  any  large  sum  of  money  for  merely  partial 
acquisition  of  the  springs.  If  only  such  acquisition  Avere  made  the 
State  would  hold  its  property  at  the  risk  of  practical  destruction 
from  excessive  pumping  by  owners  of  other  springs ;  or,  if  the 
State  should  acquire  the  springs  of  the  gas  companies,  it  could  get 
remunerative  return  from  this  only  by  a  resort  itself  to  excessive 
pumping. 
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We  were  indeed  verv  strongly  nrijed  to  nse  the  $600,000  to 
acquire  such  properties  of  the  gas  companies,  although  their  rights 
were  in  litigation  and  although  their  ])uni]iing,  there  was  every 
reason  to  helicve,  had  seriously  injured  other  of  the  'Saratoga 
springs.  It  was  al  any  I'ate  their  pumping  which  had  brought  this 
whole  question  to  the  forefront.  It  was  (sti united  that  the  $000,000' 
would  suliicc  to  puvchase  the  I'ights  which  those  companies  claimed,, 
on  the  basis  of  that  claim  which  was,  as  we  have  shown,  adverse 
to  the  rulings  of  the  Court  of  Ajipeals;  but  it  was  clear  that  the 
surplus,  which  might  possilily,  in  that  case,  remain  of  that  fund^ 
would  be  inad((iuate  to  the  ])urchase  of  more  than  a  small  ])ai't  of 
the  remaining  springs,  the  acquisition  and  ownership  of  which 
were  —  whether  for  the  ])uri;ose  of  restoring  to  Saratoga  its  repute 

as  a  great  s]^a  or  tor  oihci-wise  pi-omoting  the  interest  of  the  State 

very  greatly  more  inqiortant  than  the  springs  which  were  ])umped 
by  the  gas  eonijianies.  In  othci-  words,  the  State  would,  by  any 
such  expenditure,  merely  l)ecome  the  owner  of  a  few  doubtful 
rights  involved  in  serious  litigation,  and  would  be  disabled,  if  it 
were  limited  to  the  money  ])rovision  of  the  act  of  1909,  from 
accomplishing  its  jeal  purpose. 

For  we  must  again  remind  the  Legislature  that  the  real  ])urpose 
of  the  act  as  declared  by  its  own  text  was  the  "  preserving  the 
natural  sjU'ings  in  said  town  of  Saratoga  and  *  *  *  restoring 
said  springs  to  their  former  natural  condition."  Very  certainly 
it  must  be  that  ]")urpose  or  soivie  other  important  public  purpose, 
beneficial  to  the  State,  which  woubl  justify  it  in  such  an  expendi- 
ture. Plainly  it  was  not  for  the  State,  at  the  expense  of  its  tax- 
]:)ayers,  to  rescue  the  gas  companies  from  the  undoubtedly  serious 
situation  in.  which  they  found  themselves  by  reason  of  disputes  as 
to  what  rights  ihcir  neighbors  had  against  them  under  the  act  of 
1909  or  at  common  law,  Axdien  the  benefaction  to  them  would  bring 
no  solid  benefit  to  the  State  or  to  Saratoga  S])rings.  We  have  not 
found  in  the  copies  of  argumenrs  iu  Ix'half  of  that  enactment  pre- 
sented to  the  Legislature  f)r  ])ul)lished  in  the  jmblic  press  or  in  the 
resolutions  adopted  at  puldic  meetings  to  pnmiote  the  enactment 
even  an  intinuition  —  much  less  any  statement  —  that  the  sub- 
stantial intent  of  the  act  of  190!)  was  or  could  be  the  benefit  of 
the  gas  com])anios  by  letting  the   State   ]iay   them  for  their  prop- 
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■erties  —  subject  tliongh  the  properties  were  to  such  legal  diffi- 
culties —  and  bv  letting  the  remaining  and  far  larger  part  of  the 
problems  go  unsolved.  Convinced,  therefore,  as  we  we  re  —  and  in 
spite  of  criticisms  upon  what  was  said  to  be  our  inaction  —  that 
in  truth  such  intent  was  nothing  less  than  the  general  establishment 
of  the  integrity  of  the  springs  at  Saratoga  by  that  consolidated 
ownership  which  could  alone  remove  the  inevitable,  injurious  and 
demoralizing  collisions  and  rivalries  and  restore  to  the  springs  and 
to  Saratoga  their  old-time  prestige,  we  addressed  a  letter  to  the 
Governor  on  20th  July  last,  in  which  we  said: 

''  It  seems  to  us  that  our  Commission  cannot  correctly 
value  the  Saratoga  spring  properties  or  properly  or,  with 
safety  to  the  State,  proceed  to  acquire  them  or  any  of  them, 
while,  by  such  unlawful  pumping,  the  apparent  value  and 
output  of  some  of  the  properties  are  artificially  and  unfairly 
diminished.  Valuations  for  payment  out  of  the  State  treasury 
ought  to  be  tixed  on  a  basis  of  normal  obedience  to  law  on  the 
part  of  owners  of  the  })roperties,  not  on  a  basis  of  their  ab- 
normal violation  of  law."  (We  here  referred  to  the  diso- 
bedience of  the  then  and  still  .existing  Hathorn  injmiction 
nicntioneel  in  the  letter.)  "  jSTor  ought  the  State,  in  our  opin- 
ion, to  buy  a  lawsuit  or  group  of  lawsuits.  Our  conclusion, 
therefore,  is  not,  either  by  purchase  from  voluntary  sellers  or 
by  condemnation  to  commit  the  State  to  expenditure  for  pur- 
chase of  springs  at  Saratoga  until  the  existing  law  with  respect 
to  their  use  shall  be  enforced,  or,  at  least,  until  the  validity 
and  effect  of  the  act  of  1908  shall  be  settled.  'So  that,  when 
the  State  shall  buy  a  spring  or  property,  it  wnll  be  known  to 
what  extent  it  can  be  protected  under  the  law  from  destruc- 
tion or  im])airment  by  neighboring  owners  or  what  rights  its 
ownership  gives  to  pump  water  and  gases  from  other  springs. 
When  the  State  buys  it  should  in  short  know  precisely  what 
it  gets.  Especially  unwise  and  unfit  would  it,  in  our  opinion, 
be  for  the  Commission  to  attem]it  a  ]iurchase  from  o^vners  the 
value  of  whose  property  in  chief  part  depends  on  practices 
now  judicially  condemned  as  unlawful  spoliation  of  other 
interests.    In  one  case  an  owner  states  to  the  court,  as  appears 
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in  the  copy  of  his  printed  ])a]X'rs,  that  the  valnc  of  his  prop- 
erty, forty-nirje  parts  ont  of  tifty,  depends  on  his  continuance 
of  snch  practices.'' 

Our  further  study  of  the  ])rohlein  has  contirnied  the  opinion 
which  we  thus  expressed  to  the  Governor,  hut  with  a  single  modi- 
fication of  detail  to  which  we  shall  now  draw  attention.  If  the 
law  of  1909  established  it  to  he  the  policy  of  the  State  to  acquire 
the  springs  at  Saratoga,  the  ground  of  the  policy  was  obviously 
the  conservation  of  valuable  natural  resources  by  assuring  for  the 
springs  an  harmonious  unity  of  administration.  It  was  by  this  — 
and  eh  ieflij  by  this  —  that  there  were  to  be  secured  and  restored 
to  the  State  and  to  the  village  of  Saratoga  Springs  the  advantages 
to  them  of  the  former  prestige  of  the  springs. 

It  was  thus  clear,  that,  before  any  large  expenditure  by  the 
State,  the  legal  rights  of  the  owners  of  such  springs  should  be  defi- 
nitely settled.  The  springs  could  not  as  a  practical  matter  Sll  be 
secured  at  once.  The  entire  acquisition  would  perhaps  take  a  con- 
siderable time,  during  a  part  of  which  time,  while  the  State  would 
own  a  merely  partial-ownership  of  the  springs,  the  rest  would  be 
in  ]irivate  ownership,  the  lawful  dangers  from  which  the  State 
should  know  before  incurring  any  large  expense  in  partial  acquisi- 
tion. TherefoTC  it  was  that,  in  our  letter  to  the  Governor  of  17th 
l^ovember  last,  we  pointed  out  that,  after  the  judgTuents  rendered 
in  favor  of  the  State  against  the  gas  companies,  they  continued 
their  pumping,  although  not,  as  they  said,  in  order  to  sell  any 
product,  but  for  sheer  waste  which  they  claimed  to  be  within  their 
right  of  private  ownership.  The  constitutional  prohibition  of  the 
act  of  1908  and  the  prohibition  of  the  injunction  were  —  so  they 
insisted  —  directed  against  pumping  only  in  case  the  water  or  gas 
extracted  from  it  were  sold  for  use  off  from  the  premises.  We 
accordingly  said  in  our  letter  of  Xovcmber  last: 

"  Even  if  as  it  is  claimed,  the  pumping  be  within  the 
technical  letter  of  the  law,  none  the  less  it  puts  law  and  order 
to  derision.  The  real  and  substantive  purpose  of  the  act  of 
190'8  is  none  the  less  frustrated.  What  the  State  really  sought 
in  its  suits  was  to  prevent  pumping  of  a  character  which,. 
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whether  or  not  expressly  shown  to  be  in j  urious  to  other  specific 
springs,  the  Legislature  had  held  to  be  injurious  to  any  group 
of  mineral  springs  like  that  at  Saratoga.  The  Legislature  in 
preparing  the  act  of  1908,  and  the  Attorney-General  in  bring- 
ing suits  under  that  act,  did  not  imagine  the  seemingly  im- 
probable contingency  that  any  person  or  company  would  be^  at 
the  pains  and  expense  of  artificially  forcing  a  flow  of  mineral 
water  unless  to  make  merchandise  of  it  or  of  its  products.  It 
was  not,  therefore,  thought  necessary  to  forbid  or  prevent 
pumping  for  purposes  of  sheer  and  mere  waste. 

"  But  that  very  improbable  contingency  is  now  realized  so 
that  whatever  may  be  the  decision  of  the  Court  of  Appeals 
upon  the  judgment  rendered  by  Mr.  Justice  Andrews,  the 
pumping  on  a  great  scale  by  all  these  companies  is  to  con- 
tinue, if  not  for  business  profit,  then  for  waste.  In  the  opinion 
of  the  law-making  power  of  the  Sitate,  such  pumping  is  incon- 
sistent with  fit  administration  of  the  springs  and  injurious  to 
the  interest  of  Saratoga  Springs  and  of  the  State.  If  these 
companies  have  the  right  which  they  now  assert  to  pump  for 
sheer  waste,  no  matter  what  injury  may  be  inflicted  upon  other 
springs  or  upon  the  village  of  Saratoga  Springs  or  the  State, 
then  that  right  ought  to  be  settled  and  definitely  known.  The 
property  of  these  companies  would  then  have  a  value  in  their 
ability  to  inflict  damage  on  other  properties;  and  in  case  the 
'State  should  purchase  their  properties  the  companies  could 
practically  exact  a  higher  price  because  of  that  right.  And 
in  that  case,  the  properties  which  these  companies  have  the 
right  to  injure  would  be  so  much  the  less  valuable.  It  may, 
therefore,  well  be  that  the  State,  if  it  is  as  we  hope  to  become 
the  owner  of  the  springs  at  Saratoga,  is  not  pecuniarily  con- 
cerned with  the  question  whether  the  property  of  these  com- 
panies shall  bo  demonstrated  to  be  more  valuable  by  the  reason 
of  the  right  of  its  owners  to  pump,  or  less  valuable  through 
the  absence  of  such  right. 

"  Nor  do  we  suppose  our  Commission  is  interested  to  have 
any  of  the  litigations  decided  against  or  for  the  pumping 
companies.  But  it  is  clearly  to  the  interest  of  the  State  and 
of  the   cause  committed  to  our   Commission  —  and   for  the 
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reasons  stated  to  your  Exccllenoy  in  our  former  letter  —  that, 
before  the  State  makes  any  large  investment  in  purchase  of 
s)n-ing  rights,  the  questions  of  the  pumping  rights  existing  in 
favor  of  these  companies  or  other  owners  should  be  promptly 
and  conclusively  set  at  rest.  When  we  wrote  our  former 
letter  we  did  not  imagine  that  the  right  to  pump  for  mere 
%vaste  on  the  ground  eouhl  or  would  bo  asserted,  and  we  there- 
fore assumed  that  the  decision  of  the  suits  then  pending 
brought  by  tlie  State  to  enforce  the  constitutional  prohibition 
of  the  act  of  190'8  would  sufficiently  determine  the  questions 
upon  whose  detennination  must  depend  the  effort  of  the  State 
to  acquire  the  spring  properties  at  Saratoga  Springs,  and  to 
restore  their  former  great  prestige." 

Wo  might  have  also  pointed  out  that,  even  if  the  text  of  the  act 
of  1908  did  not  forbid  waste,  that  purpose  was  set  forth  in  its  title. 

In  our  letter  of  November  we  further  submitted  to  the  Governor 
our  view  that,  as  an  exception  to  the  generality  of  our  conclusion 
not  to  acquire  the  mineral  springs  at  Saratoga  until  the  questions 
of  legal  right  should  ])e  determined  —  and  since  the  State,  accord- 
ing to  the  policy  of  the  acts  of  lOOS  and  1909,  had  itself  a  large 
interest  in  speeding  a  sound  solution  of  the  problems  at  Saratoga  — 
it  would  be  wise  raid  ])roper  for  the  State,  without  delay,  to  make 
some  small  part  nf  its  permanent  acquisition  of  spring  properties. 
For,  in  that  way  and  through  its  own  ability  to  test  the  proprietary 
rights  of  owners  of  springs  as  well  as  to  test  the  practical  efficiency 
of  the  act  of  1908,  it  could  secure  more  speedily  and  completely 
a  determination  of  the  rights  which,  as  proprietor  on  a  really  large 
scale,  it  would  come  to  have  in  the  springs  if  and  when  it  should 
have  acquired  them.  It  was  understood  that  the  gas  companies 
claimed  an  abili*"y  to  continue  the  litigation  for  years,  meantime 
continuing  their  iiumping,  calamitous  as  it  would  be  to  the  public 
interests ;  and  it  seemed  that  none  of  the  individual  oMiiers  of  other 
springs  found  himself  able,  or  at  any  rate  inclined,  to  assume  the 
heavy  burden  of  such  litigation.  After  submitting  the  situation 
to  the  Governor  and  learning  that  our  ])rocedure  was  not  disap- 
jiroved  by  him,  we  acquired  —  and  in  our  letter  of  iTth  November 
reported  to  the  Governor  the  acquisition  —  a  one-tenth  part  of  the 
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Hathoru  spring  proiDerty  which  is  at  the  center  of  the  village,  and 
imdonbtedlv  one  of  the  three  or  four  springs  which,  if  the  prices 
asked  bj  the  owners  were  reasonable,  ought  to  be  and  would  be  first 
acquired  in  case  any  general  system  of  acquisition  were  to  be 
carried  out. 

On  the  24th  of  November  the  Governor  addressed  us  a  letter  in 
which,  after  saying  that  he  had  taken  up  with  the  Attorney-General 
the  inatters  we  had  submitted  to  him,  he  further  said: 

"  I  may  add,  affirming  what  I  have  already  said  to  you 
orally,  that  it  seems  to  me  of  great  imj)ortance  that  there 
should  be  a  speedy  determination  of  the  rights  involved,  and 
that  appropriate  action  to  that  end  sEould  be  taken  by  the 
iState  authorities." 

'Still  later  we  accpiired  for  the  State  a  one-quarter  interest  in  the 
Champion  Spring  property,  which  is  one  of  the  grou]^  we  have 
mentioned  about  two  miles  south  of  the  center  of  the  village  and 
very  near  the  pumping  operations  of  the  gas  companies.  The 
expenditures  were  $20,000  for  the  Hathorn  interest  and  $6,250 
for  the  'Champion  interest.  The  prices,  we  believe,  represented 
what  under  the  circumstances  were  the  fair,  although  perhaps  the 
full,  value  of  the  interests  bought ;  for  it  is  to  be  remenibered  that, 
in  some  respects,  the  owners  have  subjected  their  remaining  hold- 
ings to  a  disadvantage  by  admitting  the  State  as  a  cotenant,  and 
that  they  were  entitled  to  fix  tlieir  prices  for  such  fractional  inter- 
ests in  view  of  that  consideration.  We  have  given  no  assurance  and 
permitted  no  understanding  that  we  should  approve  paying  at  the 
same  rate  for  the  rest  of  the  properties ;  and  we  shall  determine 
that  question  only  when  it  arises.  What  the  State  has  acquired, 
it  would  in  any  event,  upon  a  general  acquisition  of  spring  rights, 
need  to  own;  and  tlie  especial  advantage  of  acquisition  at  the  present 
time  is  that  just  pointed  out,  namely,  that  the  State  can,  in  con- 
junction with  its  actions  already  brought  under  the  act  of  190'S, 
bring  actions  as  a  proprietor  in  which  there  will  be  ascertained 
what,  in  reality,  are  the  measure- and  scope  of  the  legal  rights  which 
the  State  will  acquire  in  the  springs  at  Saratoga  which  will,  it  is 
hoped,  become  its  property. 
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We  beg  again  to  make  clear  that,  although  the  Commission  has 
promoted,  and  will  promote,  the  prosecution  of  the  suits  brought 
by  the  State,  our  dominant  ])urpose  is  not  to  defeat  the  right 
asserted  by  the  g?s  companies  or  in  any  way  to  prejudice  them, 
but  to  procure  at  the  earliest  practicable  time  a  complete  and 
authoritative  determination  of  all  of  these  questions  of  right.  For 
such  a  determination  is,  in  our  opinion,  a  necessary  preliminary 
to  any  large  investment  by  the  State.  If  there  shall  prevail  the 
contention  of  the  gcs  companies,  that  they  may  carry  on  their  pump- 
ing to  any  extent  —  however  destructive  the  pumping  is  to  the 
other  springs  and  however  calamitous  to  the  interests  of  the  village 
and  the  State  —  then,  obviously,  they  will  be  entitled  to  a  far  larger 
price  for  their  projierty  than  in  case  their  contention  shall  be  de- 
feated. And,  correspondingly,  the  owners  of  other  springs,  which 
are  or  may  be  injured  or  ruined  by  the  procedure  of  the  gas  com- 
panies, will,  in  case  the  gas  companies  succeed,  be  entitled  to  far 
less  for  their  properties  than  in  case  the  contention  of  the  gas 
companies  be  defeated. 

The  question  has  been  raised  why  we  should  not  exercise  our 
power  of  condemnation  under  the  act  of  1909,  and  leave  to  the 
Court  of  Claims,  upon  the  ascertainment  of  the  value  of  the  prop- 
erty of  the  gas  companies,  the  determination,  which  would  then  ]ye 
necessary. as  to  what  were  their  rights?  But,  obviously,  if  we 
were  to  ccndenm  ]iv(.'pcrties  of  very  large  asserted  values  —  espe- 
cially if  we  were  to  condemn  properties  of  the  gas  companies  wdiose 
value  is  claimed  to  be  more  than  the  $600,000  at  our  disposal  — 
then,  after  the  condemnation  and  during  the  litigations  in  the  Court 
of  Claims  which  could,  upon  their  asserted  claims  of  constitutional 
right,  be  carried  fo  the  Court  of  Appeals  and  perhaps  to  the  Supreme 
Court  of  the  United  States,  the  Commission  would  —  and  probably 
for  years  —  be  without  power  to  acquire  other  properties  or  other- 
wise to  incnr  expense.  For  aught  that  w^e  should  be  able  to  proph- 
esy as  to  the  result  in  the  Court  of  Claims  —  that  result  might 
leave  no  money  wdiatever  for  other  acquisitions.  It  is  thus  obvious 
that,  as  a  practical  matter,  after  a  condemnation  of  the  properties 
of  the  gas  companies,  and  pending  the  uncertain  termination  of 
the  litigations,  this  Commission  would  be  reduced  to  a  comatose 
condition. 
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And  it  is  otherwise  clear  that  the  Legishiture  had  in  mind  the 
proLaliility,  or  at  least  possibility,  that  we  should  delay  our  pro- 
cedure pending  the  ascertainment  of  the  legal  rights.  For  no  appro- 
priation whatever  was  made  for  any  expense  of  this  Commission. 
'Not  only  was  none  made  for  traveling,  clerical  and  other  inci- 
dental expenses  (which  thus  far  have  been  paid  by  the  Commis- 
sioners personally  j,  but  none  was  made  for  the  larger  and  no  doubt 
substantive  expense  which  would  be  requisite  to  the  care  or  main- 
tenance of  any  important  property  in  case  the  Commission  should 
acquire  it.  The  only  appropriation  in  the  act  of  1909  was  to  pay 
for  lands  and  mineral  water  rights.  It  would  not  of  course  be 
proper  for  the  Commission  to  acquire  for  the  State  any  large 
amount  of  propei'ty  at  Saratoga  Springs  unless,  by  suitable  appro- 
priation or  otherwise,  it  should  be  enabled  to  protect  and  care  for 
the  property  after  it  is  acquired.  For  the  present  the  care  and 
maintenance  of  the  relatively  small  Hathorn  and  'Champion  inter- 
ests which  the  State  has  acquired  are  necessarily  provided  for  by 
the  State's  cotenants  having  a  far  larger  stake  in  proper  preserva- 
tion of  the  properties. 

After  receiving  our  letter  to  tlie  Governor  of  l7th  ISTov ember, 
1909,  his  Excellency  took  it  up  with  the  Attorney-General,  who 
has  since  brought,  or  is  about  to  bring,  additional  suits  in  the 
name  of  the  People  of  the-  State  as  the  owner  of  these  Hathorn 
and  Champion  interests.  The  special  desire  of  the  Commission, 
and,  it  seems  to  us,  the  clear  interest  of  the  State,  is  that  these 
suits,  and  the  earlier  suits  by  the  people  brought  under  the  act  of 
1908,  shall  be  brought  to  the  speediest  possible  conclusion.  And 
we  deem  it  proper  to  make  clear  that,  unless  the  Commission 
shall  be  otherwise  instructed  by  the  lawmaking  power  or  the 
Governor,  the  board  will  not,  until  such  suits  are  decided,  make 
any  further  and  substantive  expenditure  for  the  State  in  the  jDur- 
chase  of  mineral  springs'  properties. 

If  the  gas  companies  shall,  as  we  hope  they  will,  see  fit  to  speed 
the  decision  of  these  questions,  the  suits  —  preferred,  as  they  are, 
under  the  law  —  can  easily  be  carried  to  the  Court  of  Appeals 
within  a  few  months.  If  the  results  of  the  suits  shall  be  adverse 
to  the  contention  of  the  gas  companies  and  they  shall  desire  to 
carry  their  contention  to  the  Supreme  Court  of  the  Fnited  States, 
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the  decision  of  that  tribnual  can  —  especially  if  an  application  to 
speed  the  hearing  shall  be  made  in  behalf  of  the  State  —  be 
reached  within  a  year  at  latest.  And  that  would  be  only  a  short 
time  —  if  indeed  any  time  —  after  tbere  would  be  available  the 
amount  of  money  which,  in  our  opinion,  must  be  very  substantially 
larger  than  that  appropriated  by  the  act  of  1909  if  it  is  to  be  ade- 
quate to  any  really  useful  solution  of  the  problem. 

For  we  beg  respectfully  to  ask  the  attention  of  the  Legislature 
to  the  necessity  of  a  broader  treatment  of  the  problem  than  is 
possible  under  the  act  of  1909  as  it  stands.  Although  in  the  acts 
of  1908  and  1909  the  State  appears  to  have  committed  itself  to 
the  policy  of  solving  this  problem,  something  more  than  that  com- 
mittal is  necessary.  If  that  end  is  to  be  reached,  the  Legislature^ 
must  provide  from  the  treasury  of  the  State  the  means  of  carry- 
ing out  the  policy.  We  submit  as  a  third  appendix  to  this  report 
the  text  of  a  dii'aft  of  an  act  ajnendatory  of  the  act  of  1909  and 
"wHch  embodies  the  conclusions  we  have  reached  as  to  what  is 
necessary  and  proper  to  make  such  policy  effective.  The  essential 
features  of  the  laAV,  as  we  propose  that  it  shall  be  amended,  are 
substantially  these : 

1.  The  State  to  make  no  further  and  large  expenditure 
from  the  $600,000  accorded  the  Commissioners  by  the  act  of 
1909  until  an  agreement  shall  be  made  between  the  Commis- 
sion and  the  Village  of  Saratoga  Springs  and  until  the  issue 
of  bonds  by  the  Village  provided  foi'  in  such  agreement  shall 
be  approved  by  its  electors. 

2.  In  case  such  agreement  shall  be  made,  the  State  to  pro- 
ceed to  acquire  all  the  spring  rights  with  such  surface  land  as 
may  be  incidentally  necessary  or  convenient  within  the 
proper  area  in  the  spring  valley  running  through  Saratoga 
Village,  together  with  whatever  rights,  of  any  character  or 
wheresoever  situate,  which  may  be  necessary  or  proper  to 
protect  such  springs  and  spring  rights,  with  the  intention 
that,  when  the  State's  acquisition  shall  be  complete,  there 
shall  be  no  outstanding  ownership  which  can  impair  or 
jeopardize  the  value  of  its  holdings. 
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3.  The  State  to  spend  an  additional  $900,000',  making 
with  the  $000,000  already  appropriated,  what  we  estimate 
will  b©  enough  for  the  acquisition  of  all  such  spring  rights, 

•  and  i^erhaj^s  rights  in  other  jiroperties  necessary  to  the  pro- 
tection of  the  spring  rights  thus  acquired.  The  Village  it- 
self to  expend  for  jjroperty  and  improvements  necessary  to 
the  best  use  of  the  springs  the  sum  of  $250,000. 

4.  The  property  acquired  by  moneys  of  the  State  to  belong 
to  the  State  and  be  known  as  the  ''  State  Spa  Property ;"  and 
that  acquired  by  moneys  of  the  Village  to  belong  to  the  Vil- 
lage and  be  known  as  the  "  Village  Spa  Property,"  and  both 
properties  to  be  administered  by  the  Coni'mission  as  a  single 
property  to  be  known  as  the  "  State  Eeservation  at  Sara- 
toga Springs." 

5.  The  President  of  Saratoga  Village  to  be  added  to  the 
Commission  as  an  ex-officio  member. 

It  is  not  difficult  to  state  the  reasons  which  in  our  opinion  amply 
justify  the  State  in  adopting  the  policy  which  we  thus  propose. 

A  proper  co-operation  between  the  State  and  the  village  is,  we 
are  clear,  indispensable  to  efficient  and  successful  administration 
of  the  springs  and  the  proper  and  profitable  and  also  adequate  use 
of  their  waters.  Such  a  use  would,  we  believe,  make  of  Saratoga 
Springs  one  of  the  great  health  resorts  of  the  world.  While  the 
State  would  not  be  justified  in  an  expenditure  for  the  benefit 
merely  of  the  village  or  otherwise  than  for  benefit  of  citizens  of 
the  whole  State  —  that  is  to  say,  while  Saratoga  should,  like  every 
other  village,  itself  bear  the  expense  of  improvements  which  inure 
only  to  its  own  benefit  —  none  the  less  it  would  necessarily  result 
from  the  accomplishment  of  the  purposes  of  the  State  that  the 
village  should  derive  a  large  benefit.  The  State  must  be  depend- 
ent upon  the  village  for  all,  or  at  least  the  chief  part,  of  the  com- 
forts, conveniences  and  facilities  necessary  to  adequate  and  fit  use 
of  the  springs;  and  if  the  village  shall  be  unwilling  to  take  upon 
itself  some  burden  of  co-operation  in  the  work,  the  State  will  not 
be  justified  in  risking  the  investment  necessary  to  success.  The 
village,  if  the  plan  shall  succeed,  will  reap  a  large  and  special 
benefit  in  the  increase  of  its  business  and  the  value  of  its  ju-operty. 
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There  must  be  provision  of  buildings  of  a  general  and  public 
character,  of  park  spaces  for  general  and  public  use ;  and  other- 
wise investments  may  be  necessary  which  the  State  ought  not  to  be 
asked  to  make,  or  which  the  State  could  not,  perhaps,  afford  to 
make.  Moreover,  the  village  would,  in  case  of  such  effective  co- 
operation between  it  and  the  State,  reap  the  benefit  of  the  large 
private  improvements  and  investments  which  State  control  of  the 
springs  would  almost  certainly  bring. 

Our  conclusion  is  clear,  therefore,  that  any  substantial  further 
investment  by  the  State  in  this  enterprise  ought  to  be  conditional 
upon  the  making  of  a  satisfactory  agreement  between  the  village 
and  the  Commissioners  of  the  Reservation.  Such  agi'eement 
should  provide  for  the  expenditure  by  the  village  of  a  proper 
amount  for  the  making  of  improvements  or  the  acquisition  of  prop- 
erty to  be  administered  with,  and  to  make  more  useful,  the  prop- 
erty of  the  State.  If  the  State  is  to  provide  as  much  as  $1,500,- 
000  —  and,  in  our  opinion,  a  lesser  amount  would  not  suffice  —  it 
is  not  unreasonable  to  ask  the  village  on  its  part  to  provide  as 
much  as  $250,000.  The  realty  valuation  of  the  village  is  $6,142,- 
000,  or,  including  franchises,  $6,422,000.  It  has  a  funded  debt 
outstanding  for  water  and  sewer  improvements  and  for  its  village 
hall  of  about  $805,000.  The  issue  of  $250,000  of  bonds  for  Spa 
purposes  would  make  the  funded  debt  of  the  village  $555,000, 
which  would  be  less  than  8.7  per  cent,  of  its  realty  and  franchise 
assessment ;  and  we  venture  to  assume  that  the  realty  assessment 
of  the  village  is  on  a  basis  greatly  below  present  market  income 
producing  values. 

It  is  further  clear,  in  our  opinion,  that  all  of  the  property  dedi- 
cated to  S]ia  purposes  —  whether  that  acquired  by  the  State  or  that 

acquired  by  the  village should  be  treated  and  administered  as 

a  single  property,  the  two  together  constituting  the  "  State  Reser- 
vation at  Saratoga  Springs  "  and  as  such  to  be  administered  bv 
the  Commission.  If  the  village  should  make  the  agTcement  for 
co-operation  and  contribution  which  Ave  have  suggested,  it  would 
seem  Avise  that  it  should  be  represented  upon  the  board;  and  Ave 
haA^e,  therefore,  suggested  that  its  president  of  the  board  of  trus- 
tees should  be  ex  officio  a  member  of  the  Commission.  This  seems 
to  us  suitable  for  another  reason  than  that  of  the  monev  eontri- 
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bution  by  the  village.  If  Saratoga  is  to  become  a  really  great 
Sj)a,  the  village  administration  must  be  symjDathetic  with  all  that 
is  necessary  to  the  accomplishment  of  that  purpose.  The  village 
must  be  just  and  wise  in  its  relations  with  hotels,  boarding  houses, 
sanitariums,  and  the  like.  In  the  arrangement  of  its  water  and 
sewerage  systems,  in  the  care  of  its  streets,  in  its  building  and 
other  municipal  regulations  and  in  all  other  village  details,  the 
highest  regard  should  be  had  to  sanitary  and  even  aesthetic  con- 
siderations. And  a  serious  matter  in  the  treatment  of  these 
springs  themselves  is  the  safeguarding  them  from  contamination 
or  the  semblance  or  possibility  of  contamination. 

It  is  beyond  doubt  that,  if  the  sjDrings  at  Saratoga  shall  be>  ad- 
ministered as  a  single  property  and  if  Saratoga  shall  regain  and 
enlarge  its  reputation  as  a  Spa,  there  will  be  for  its  mineral  waters, 
an  imjDortant  market  in  the  rest  of  the  .State,  throughout  the 
United  States  and  in  foreign  countries.  Such  a  market  must  de- 
pend upon  the  assurance  that  the  waters  are  natural  and  not 
tampered  with ;  and  the  Commission  should  have  power  to  regulate 
the  sale  and  export  of  the  waters  and  the  manner  of  verifying  their 
identity  and  natural  purity.  We  believe  that  from  that  source 
alone  the  State  could,  upon  proper  administration,  get  a  material 
return  upon  its  investment. 

We  are  aware  that  $1,500,000  is  a  very  large  expenditure  for 
the  acquisition  by  the  State  of  property  in  a  single  village.  But 
we  are  clear  also  that  the  expenditure  of  only  $600,000  —  the 
amount  allowed  by  the  act  of  1909  — •  would  be  utterly  inade- 
quate to  the  real  purpose  of  that  act.  The  purpose  of  restoring 
the  Saratoga  waters  to  their  just  prestige,  and  thus  to  give  the 
village  the  importance  which  it  ought  to  have  —  and,  what  is  far 
more  important,  to  secure  to  the  State  at  large  the  corresponding 
benefits  —  cannot  be  satisfactorily  accomplished  by  any  partial  ac- 
quisition of  the  springs  within  the  proper  area.  In  the  past  there 
have  been  years  of  controversy  and  litigation  between  the  o\\Tiers 
of  the  various  springs ;  and  it  would  be  almost  certain  that,  in  the 
future,  the  State,  as  merely  one  of  several  proprietors  of  springs, 
would  have  many  and  serious  controversies  with  the  owners,  or 
some  of  them,  of  the  other  springs.  This  is  one  of  the  cases  where 
a  single  ownership  is  indispensable,  and  where  the  State  should 
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be  the  single  owner.  The  State  might  as  well  acquire  one-half  of 
a  working  steam  engine  Avitliout  adequate  control  over  the  other 
half  as  to  acquire  at  any  large  cost  merely  a  fraction  of  these 
springs,  ^o  constitutional  power  of  regulation  is  sufficient.  It 
is  usual  for  governments  in  foreign  countries  to  regulate  excava- 
tion, placing  of  foundations  and  all  underground  work  within  cer- 
tain j^erimcters  of  the  valuable  springs  of  their  spas.  It  is  en- 
tirely pi'obable  that  the  adequate  protection  of  the  springs  at 
Saratoga  may  involve  the  acquisition  of  easements  of  such  control 
over  lands  having  upon  them  no  springs.  The  State  appropriation 
should  be  sufhicient,  not  only  to  acquire  the  sj^rings,  but  to  assure 
their  protection.     And  less  than  $1,500,000  would  not  suffice. 

Our  estimate  of  $1,500,000  is  not  based  upon  precise  and 
minute  valuations.  It  has  not  been  possible  for  us  to  procure  such 
valuations  upon  which  we  could  certainly  rely ;  nor  do  we  believe 
that  such  valuations  can  be  ascertained  except  as  the  State  shall  be 
in  the  position  actually  to  buy.  Our  estimate  is  made  from  infor- 
mation gathered  from  many  sources ;  the  chairman  of  this  Com- 
mission has  for  many  years  had  an  intimate  knowledge  of  Sara- 
toga, its  property  and  various  interests  and  affairs,  and  we  are 
confident  that  the  estimate,  although  not  thus  precise  or  minute, 
is  substantially  correct  and  sufficiently  trustworthy  for  the  present 
purpose. 

It  is  too  late  to  deny  that  the  general  plan  proposed  by  our 
amendatory  act  is  not  justly  and  fairly  within  the  scope  of  the 
State's  function.  That  question  was,  perhaps,  set  at  rest  with 
respect  to  these  very  springs  by  the  Acts  of  1908  and  1909  — 
tbe  Act  of  1909  supplementing  the  Act  of  1908.  But  the  inter- 
vention of  the  State  at  Niagara  Falls,  at  the  Palisades,  and  in 
the  acquisition  of  the  Forest  Preserves  in  the  Adirondacks  and 
the  Catskills  make  clear  the  policy  of  the  State  and  the  opinion 
of  its  people  that,  where  necessary,  the  State  should  take  the 
ownership  and  administration  of  its  natural  resources  which  can- 
not be  well  or  successfully  administered  by  private  persons  and 
which  contribute  to  the  health,  general  welfare  and  even  to  the 
recreation  and  gratification  of  the  sense  of  beauty  of  its  citizens 
generally.  The  experience  of  foreign  governments  —  as  our  later 
supplemental  report  will  more  fully  show  —  has  demonstrated  that 
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the  expenditures  by  communities  far  less  rich  than  the  State  of 
!New  Yorlv  of  amounts  many  times  greater  than  the  expenditure 
which  we  now  propose  for  the  State,  have  been  found  to  be  both 
profitable  and  beneficent. 

In  conclusion,  we  feel  bound  to  declare  our  belief  that,  when 
the  Legislature  shall  realize  the  great  value  which  the  remark- 
able and  even  wonderful  group  of  Saratoga  springs  will  have  if 
and  when  administered  so  as  to  get  the  best  of  which  each  spring 
is  capable  without  interference  with  other  springs  or  risk  of 
deterioration  by  surrounding  conditions;  when  there  shall  be  re- 
called the  crowded  measure  of  the  fomier  pilgrimage  to  Saratoga 
from  other  States  and  foreign  countries,  and  the  extent  of  the 
business  which  the  healing  qualities  of  these  waters  and  the 
general  repute  which  they  gave  Saratoga  once  bj'ought  to  that 
village  and  to  the  State,  and  which  can  be  restored  and  greatly 
augmented ;  when  there  shall  be  realized  what,  with  resources  and 
advantages  far  less  than  those  here  in  hand,  foreign  countries 
have  done  with  respect  to  their  famous  spas ;  and  especially  when, 
besides  all  these,  it  shall  be  further  realized  that,  at  a  relatively 
very  moderate  cost,  the  State  can  secure  an  asset  which,  on  the 
money  side  - —  that  is  to  say,  as  an  income-producing  property  — 
would  probably  be  worth  no  less  than  the  expenditure,  and  which, 
over  and  above  the  money  return,  would  be  of  material  and  per- 
manent benefit  to  the  State,  we  can  hardly  doubt  that  the  Legis- 
lature will  do  what,  in  its  wisdom,  shall  seem  best  to  effect  the 
results  of  the  plan  we  propose. 

This  problem,  after  all,  is  only  one  of  the  group  of  problems 
with  which  the  American  people  have  to  do  in  the  conservation 
and  use  for  the  people  at  large  of  natural  resources  instead  ot 
permitting  those  resources  to  be  wasted  and  in  effect  destroyed 
by  rivalries  and  collisions  incident  to  scattered  private  ownership. 
iN'owhere  surely  is  the  problem  plainer  that  in  the  treatment  of  a 
single  group  of  mineral  springs  which,  although  widely  differing 
in  their  medical  qualities,  are  essentially  dependent  upon  a  single 
underground  reservoir.  In  a  later  and  further  report  which  we 
hope  to  submit,  during  the  present  session  of  the  Legislature  we 
shall  give  an  account  more  in  detail  of  the  laws  and  methods  of 
administration  of  some  of  the  more  famous  and  successful  foreign 
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spas,  and  of  the  hot  springs  in  Arkansas  for  which  the  federal 
govermnent  maintains  a  useful  and,  as  we  understand,  a  profitable 
reservation. 

The  Commission  has  to  express  its  profound  appreciation  of  the 
thorough  attention  and  study  which  the  Governor  has  generously 
given  the  problem  entrusted  to  us,  and  its  gratitude  for  the  con- 
tinuous sympathy  which  he  has  indicated  with  the  purposes  and 
plans  of  the  Commission.  The  Commission  has  also  earnestly  to 
thank  the  State  Commissioner  of  Health  for  the  analyses  and  other 
study  which  he  has  made  of  the  Saratoga  waters,  and  of  the 
prompt  attention  which  the  State  Engineer  and  Surveyor  has  given 
to  its  request  for  the  surveys  so  far  found  necessary. 

SPENCER  TRASK, 
FRANK  N.  GODFREY, 

Commissioners  of  the  State  Reservation 
at  Saratoga  Springs. 

The  foregoing  report  was,  in  substance,  prepared  before  my 
resignation  as  a  member  of  the  Commission  tendered  to  the  Gov- 
ernor on  the  21st  inst.  That  resignation  was  tendered  solely  be- 
cause of  my  prior  obligation  to  another  public  duty  in  the 
city  of  New  York,  the  performance  of  which  is,  under  the 
charter  of  that  city,  legally  inconsistent  with  the  holding  of  the 
office  of  Commissioner  of  the  State  Reservation  at  Saratoga.  It 
is  proper  that,  since  the  report  represents  investigations,  discus- 
sions and  other  work  in  which  I  have  taken  part,  I  should  state, 
as  I  now  do,  my  entire  concurrence.  I  should  have  been  glad 
to  have  been  able  to  continue  officially  to  promote  a  cause  the  suc- 
cess of  which  I  believe  would  be  of  large  and  perm'anent  benefit  to 
the  State  at  large. 

EDWARD  M.  SHEiPARD. 

Brooklyn,  December  29,   1909. 

When  the  foregoing  report  was  in  type  signed  as  above  and 
ready  for  final  ])rinting,  Spencer  Trask,  the  chairman  of  the  Com- 
mission, left  his  home  at  Saratoga  for  New  York  in  order  that 
the  following  morning  a  few  corrections  might  the  more  promptly, 


]^o.  13.]  27 

■jTiiier  his  jjersonal  supervision,  be  made  in  the  printer's  proof,  so 
that  the  printed  copies  could  be  sent  to  Albany  on  the  next  after- 
noon, thirty-first  December.  But  early  on  that  day,  and  while  on 
that  errand,  he  was  killed  in  a  railroad  collision  at  Croton-on- 
Hudson. 

His  late  associates  uj)on  the  Commission  have  made  the  few 
corrections  in  the  proof  of  the  report  which  they  believe  he  would 
have  made  last  Friday  morning  had  he  reached  ^STew  York.  And 
they  now  submit  the  report  which  represento-  to  the  State  a  cause 
which  is  important  to  its  interests  and  was  dear  to  his  generous 
and  splendid  public  spi^'it.  Indeed,  but  for  his  last  act  of  devo- 
tion to  the  cause  he  would  still  be  living. 

EDWAKD  M.  SHEPARD. 
FRANK  K.  GODFREY, 

January  4,   1910. 


APPENDIX  I. 


I  Letter  from  the  Commission  to  the  Governor. 

July  20,  1909. 

To  His  Excellency,   Charles   E.    Hughes,    Governor,  Albany, 
N.  Y.: 

Sir. —  Since,  about  first  June  last,  your  Excellency  appointed  us 
Commissioners  of  the  Saratoga  .State  Reseiwation,  we  have  made 
some  study  of  the  problems  involved.  We  are  now  gathering  in- 
formation about  the  various  spring  properties  at  Saratoga  and  their 
value,  and  also  about  the  treatment  of  like  problems  by  other 
governments.  We  are  especially  studying  such  treatment  in  coun- 
tries where  similar  groups  of  mineral  springs  —  none  of  them,  we 
believe,  superior  to  those  at  Saratoga  —  have,  under  governmental 
ownership  or  control,  not  only  been  saved  from  destruction  or  a 
discredit  which,  so  far  as  concerns  their  practical  value,  would  be 
as  fatal  as  their  physical  destruction,  but  have  been  so  managed  as 
to  produce  not  only  valuable  revenues  to  the  proprietary  govern- 
ments and  beneficent  healing  to  multitudes,  but  also  large  and 
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permanent  and  entirely  legitimate  and  reputable  j)rofits,  direct  and 
indirect,  to  the  communities  where  the  springs  are  situate. 

We  had  hoped  that  we  might 'promptly,  and  in  accurd  with  thJ 
law  of  lUOU,  under  which  you  entrusted  us  with  our  duties,  initiate 
negotiations  or  proceedings  looking  to  the  State's  acquisition  of  at 
least  some  of  the  spring  properties  and  the  establishment  of  the 
Reservation  or  Park  contemplated  in  that  law.  But,  almost  at  the 
outset,  we  meet  difficulties  with  which  our  Commission  has  no 
power  to  deal,  but  which  must  be  dealt  with,  if  at  all,  by  the 
Governor  or  other  executive  power  of  the  State  and  by  its  legal 
representatives. 

According  to  the  decision  of  our  Court  of  Appeals  and  Supreme 
Court,  the  owners  of  some  of  the  Saratoga  Springs  are  systemati- 
cally and  openly  violating  the  prohibitions  of  chapter  429  of  the 
Laws  of  1908,  and  are  systematically  and  almost  contemptuously 
disobeying  the  mandates  of  the  Supreme  Court  which  require 
obedience.  And  this  course  of  conduct,  the  courts  held,  has  been, 
and  is  now,  followed  in  order  to  make  more  profitable  the  proper- 
ties of  the  defendants  at  the  cost  of  injury  to  like  property  of 
others.  It  w^as  by  the  act  of  1908  that  the  law-making  power  of 
the  State  undertook,  in  the  interest  not  only  of  all  owners  of  any 
grouj)  of  mineral  springs  having  underground  connection,  but  of 
the  State  at  large,  to  regulate  their  uses  and  to  prevent  artificial, 
excessive  and  unfair  use  of  some  springs  of  such  a  group  to  the  in- 
jury of  others  of  them.  The  Court  of  Appeals  has  held  to  be  con- 
stitutional and  applicable  to  the  Saratoga  situation  the  prohibi- 
tion of  the  act  of  1908  against  pumping  from  any  well  bored  into 
the  rock  mineral  waters  which  hold  in  solution  mineral  salts  and 
an  excess  of  carbonic  acid  gas,  and  against  the  production  of  any 
unnatural  flow  of  caAonic  acid  gas  issuing  from  or  contained  in 
any  well  made  by  boring  into  the  rock  for  the  purpose  of  selling 
such  gas  as  a  commodity  otherwise  than  in  connection  with  mineral 
water  which  contains  it.  And  accordingly  that  court,  in  Feb- 
ruary last  (194  I^.  Y.  326),  sustained  an  injunction  of  the  Su- 
preme Court  against  the  ISTatural  Carlwnic  Acid  Gas  Company 
restraining  it  from  excessive  pumping  in  violation  of  such  con- 
stitutional provision. 
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It  seems  to  us  that  our  Commission  camiot  correctly  value  the 
Saratoga  Sirring  properties  or  property  or,  with  safety  to  the  State, 
proceed  to  acquire  them  or  any  of  them,  while,  by  such  unlawful 
pumping,  the  apparent  value  and  output  of  some  of  the  properties 
are  artificially  and  unfairly  exaggerated  and  of  others  of  them 
artificially  and  unfairly  diminished.  Valuations  for  payment  out 
of  the  State  Treasury  ought  to  be  fixed  on  a  basis  of  normal  obedi- 
ence to  law  on  the  part  of  owners  of  the  properties,  not  on  a  basis 
of  their  abnormal  violation  of  law.  jSTor  ought  the  State,  in  our 
opinion,  to  buy  a  lawsuit  or  group  of  lawsuits.  Our  conclusion, 
therefore,  is  not,  either  by  purchase  from  voluntary  sellers  or  by 
condemnation,  to  commit  the  State  to  expenditure  for  purchase  of 
springs  at  Saratoga  until  the  existing  law  with  respect  to  their  use 
shall  be  enforced,  or,  at  least,  until  the  validity  and  effect  of  the 
act  of  1908  shall  be  settled.  So  that,  when  the  State  shall  buy  a 
sj)ring  or  property,  it  will  be  known  to  what  extent  it  can  be  pro- 
tected under  the  law  from  destruction  or  impairment  by  neighbor- 
ing owners  or  what  rights  its  ownership  gives  to  pump  water  and 
gases  from  other  springs.  When  the.  State  buys  it  should  in  short 
know  precisely  what  it  gets.  Especially  unwise  and  unfit  would  it, 
in  our  opinion,  be  for  the  Commission  to  attempt  a  purchase  from 
owners  the  value  of  whose  property  in  chief  part  depends  on  prac- 
tices now  judicially  condemned  as  unlawful  spoliation  of  other 
interests.  In  one  case  an  owner  states  to  the  court,  as  appears  in 
the  copy  of  his  printed  papers,  that  the  value  of  his  property,  49 
parts  out  of  50,  depends  on  his  continuance  of  such  practices. 

If  the  policy  approved  by  the  Governor  and  Legislature  in  the 
enactment  of  the  statute  of  1909,  and  the  considerations  which 
dictated  it,  be  sound,  the  obstruction  of  the  procedure  of  our  Com- 
mission by  such  unlawful  practices  is  injurious,  and  even  calami- 
tous, to  the  State,  as  well  as  to  the  prosperity  of  Saratoga. 

In  the  past,  and  for  very  many  years,  Saratoga  was  by  far  the 
most  im]3ortant  health  and  summer  resort  in  the  United  States. 
The  therapeutic  repute  of  its  waters  extended  throughout  this 
country  and  Europe.  Like  I«v^iagara  Falls,  Saratoga  brought  to  the 
State  great  numbers  of  visitors ;  and,  apart  from  the  considerations 
of  health  and  pleasure  of  the  citizens  of  llSTew  York,  such  repute 
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of  its  -waters  was  not  only  of  very  great  or  even  vital  importance  to 
Saratoga,  but  of  appreciable  importance  to  the  business  interests 
of  the  State.  There  seems  to  be  no  doubt  that  these  advantages  to 
the  State  and  to  Saratoga  itself  have,  in  late  years,  been  largely 
lost  by  reason  of  the  interference  with  the  natural  iiow  of  the 
waters  by  those  desiring  to  make  some  springs  profitable  at  the  ex- 
pense of  others.  It  is  the  vieW  of  some  experts  —  although  this 
view  we  are  not  yet  prepared  to  accept  —  that,  if  the  present  situa- 
tion continue  much  longer,  the  reputation  of  the  springs  at  Sara- 
toga M'ill  be  entirely  lost. 

It  has  been  judicially  held  by  several  courts  so  far  as  to  sustain 
preliminary  injunctions  that  the  springs  of  Saratoga  are  intimately 
related  to  one  another,  and  that  excessive  pumping  of  any  one 
tends  to  the  injury  or  destruction  of  others;  and,  by  the  act  of 
1908,  the  Legislature  determined  that  pul)lic  regulation  of  the  uses 
of  these  waters  was  necessary.  By  the  act  of  1909  the  State  has 
gone  further,  and  has  determined  that,  to  the  extent  of  at  least 
$G00.00O,  it  is  the  interest  of  the  State  at  large  not  only  to  pro- 
tect but  to  acquire  these  springs.  But,  as  we  have  pointed  out, 
such  protection  cannot  be  accorded  either  to  the  State  or  to  Sara- 
toga until  the  constitutional  part  of  the  act  of  1908  shall  be  en- 
forced. "We,  therefore,  respectfully  ask  3'our  attention  to  the 
status  of  the  efforts  at  such  enforcement  in  order  that  you  may  de- 
termine whether  or  not  public  interests  require  some  further  in- 
tervention b}'  and  for  the  State  itself. 

After  the  passage  of  the  act  of  1908,  a  committee  of  citizens  of 
Saratoga,  which  had  been  representing  its  public  sentiment  with 
respect  to  the  protection  of  its  mineral  springs,  asked  Frank  H. 
Hathoru,  the  owner  of  a  well-kno^\^l  spring,  to  bring,  as  he  did  in 
Saratoga  county,  a  suit  against  the  Natural  Carbonic  Gas  Com- 
pany to  enjoin  that  company  from  excessive  pumping  in  violation 
of  the  act  of  1908.  Upon  the  request  of  the  committee,  the  At- 
torney-General also  instituted  in  Albany  county,  in  the  name  of  the 
People  of  the  State  for  a  like  purpose,  six  other  suits,  one  against 
the  Xatural  Carbcmic  Gas  Company,  another  case  against  the 
Natural  Carbonic  Acid  Gas  Company,  another  against  the  Geysers 
Natural  Gas  Company,  another  against  the  Lincoln  Spring  Com- 
pany, another  against  Harry  N.  Levenston  and  another  against 
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Maiy  A.  Patterson.  In  all  of  these  suits,  pending  .final  judg- 
ments, preliminary  injunctions  were  granted  against  excessive 
pumping.  Upon  appeal,  the  Appellate  Division  in  the  Third 
Judicial  Department  sustained  the  injunction  in  the  Hathorn  case, 
but  held  that,  since,  in  the  suits  brought  by  the  Attorney-General, 
no  undertaking  in  behalf  of  the  defendants'  possible  damages  had 
been  given,  the  question  of  issuing  preliminary  injunctions  in 
those  suits  should  wait  the  final  ruling  of  the  Court  of  Appeals 
upon  the  constitutionality  of  the  law. 

The  Carbonic  Gas  Com^^any  thereupon  appealed  in  the  Hathorn 
suit  from  the  order  of  the  Appellate  Division  continuing  the  in- 
junction against  it;  and  on  February  23,  1909,  the  Court  of  Ap- 
peals sustained  the  constitutionality  of  the  act  of  1908,  so  far  as 
it  forbade  the  acceleration  of  the  flow  of  percolating  waters  or 
natural  carbonic  acid  gas  from  wells  bored  into  the  rock  by  pump- 
ing or  any  artificial  contrivance,  when  the  object  of  so  doing  was 
to  collect  the  carbonic  gas  for  the  j^urpose  of  marketing  the  same. 
The  court  accordingly  afiirmed  the  injunction  order,  holding  that 
a  sufficient  case,  within  the  constitutional  prohibition  of  the 
statute,  was  alleged  against  the  ^Natural  Carbonic  Gas  Company. 
It  might  have  been  hoped  that,  upon  the  decision  of  the  court  of 
last  resort  of  the  State,  the  injunction  would  have  been  obeyed. 
But  it  would  seem  that  the  Natural  Carbonic  Gas  Company  and 
defendants  in  other  suits  instituted  in  the  name  of  the  people  have 
gone  on  with  their  pumping  in  entire  disregard,  not  only  of  the 
statute,  but  of  the  injunction  thus  affirmed  by  the  Court  of  Ap- 
peals. A  motion  was  then  made  in  the  Supreme  Court  to  punish 
the  defendant  for  contempt;  in  violating  the  injunction  in  the 
Hathorn  case;  and  the  court  adjudged  the  defendant  guilty  of 
contempt  and  imposed  a  fine.  ISTotwithstanding  this  the  violation 
of  the  injunction  continues  open  and  unchecked.  In  this  respect 
law  and  order  seem  to  be  suspended  at  Saratoga, 

The  injunctions  in  the  cases  brought  in  the  name  of  the  people 
have  not  been  reinstated,  although,  as  we  understand  the  ruling  of 
the  Appellate  Division,  they  would  be  proper  if  and  when  the 
Court  of  Appeals  should  render  the  decision  which  the  court  did 
in  February  last.  There  is  dispute  whether  or  not  the  failure  to 
try  these  cases  were  due  to  inaction  on  the  part  of  the  plaintiff  or 
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defendants.  However  that  may  be,  tbe  defendants,  as  we  under- 
stand, have  answered  in  the  suits;  and  the  suits  Avere  ready  for 
trial  as  early  as  May  last.  In  the  Hathorn  case  the  Natural 
Carbonic  Gas  Company  had  interposed  a  demurrer  which  prevents 
a  final  judgment  in  the  case  until  the  demurrer  shall  be  argued. 
But  that  argument  can  be  had  at  any  time,  and  would  seem  to  be 
a  mere  formality  since  the  Court  of  Appeals  expressly  held  that  the 
complaint  in  the  case  set  out  a  cause  of  action  both  under  the  act 
of  1908  and  under  the  law  as  it  w^s  before  1908. 

After  the  ISTatural  Carbonic  Gas  Company  was  adjudged  to  be 
in  contempt,  and  on  the  2d  inst.,  an  application  was  made  to  Mr. 
Justice  Peckham  of  the  Supreme  Court  of  the  United  States  for 
an  order  staying  any  enforcement  or  attempt  to  enforce  the  act  of 
1908  or  the  prosecution  of  any  action  or  actions  against  that  Com- 
pany to  compel  obedience  to  the  statute  or  to  compel  obedience  to 
any  order  or  judginent  made  by  any  court  or  judge  of  N'ew  York 
for  the  purpose  of  compelling  its  obedience  to  that  statute  and 
restraining  that  company 

"  from  in  any  wise  obeying,  observing  or  conforming  to  the 
provisions,  injunctions  and  prohibitions  of  the  said  statute, 
and  from  in  any  wise  obeying,  observing  or  conforming  to  the 
provisions,  prohibitions,  injunctions  and  commands  of  any 
order  or  orders  made  by  any  Court  of  the  State  of  ISTew  York 
or  by  a  judge  thereof,  or  in  any  such  action  for  the  purpose  of 
enforcing  or  comi^elling  obedience  to  said  statute." 

This  application  was  made  in  the  suit  of  Stuart  Lindsley, 
claiming  to  be  the  holder  of  bonds  and  stock  of  the  gas  company; 
and  he  brought  in  as  defendants,  not  only  Mr.  Hathorn  and  the 
members  of  the  Saratoga  Citizens  Committee,  but  likewise  the 
Attorney-General  of  the  State.  The  plaiiitiif  sought,  among  other 
things,  to  prevent  him,  the  chief  law  officer  of  the  State,  from  any 
attempt  to  enforce  a  statute  adjudged  by  its  court  of  last  resort  to 
be  constitutional.  And  this  application  w^as  further  to  prohibit 
the  gas  company  from  obeying  that  statute  —  that  is  to  say,  it  was 
in  effect  for  a  mandamus  U]:)on  the  Company  comjiclling  it  to  com- 
mit what,  according  to  the  law  of  the  State,  was  a  crime.     This 
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application  has  been  promptly  denied  'by  Mr.  Justice  Peckham; 
and  the  Circuit  Court  of  the  United  States,  in  which  the  suit  had 
been  brought,  had  already  sustained  demurrers  to  the  complaint. 
So  that,  for  the  present,  the  suit  in  the  federal  court  presents  no 
obstruction  to  the  orderly  administration  of  justice  within  the 
State,  and  appears  to  be  useful  only  to  enable  the  Supreme  Court 
of  the  Cnited  States  to  determine  whether  any  provision  of  the 
lederal  constitution  is  violated  by  the  act  of  1908. 

The  best  solution  of  these  legal  difficulties  would  seem  to  be  to 
procure,  as  speedily  as  possible,  judgments  in  the  suits  brought 
in  the  name  of  the  people  of  the  State  to  obtain  injunctions,  and 
then,  if  they  shall  be  awarded,  rigorously  to  enforce  them.  The 
trials  of  the  suits  are  likely  to  be  had  together,  and  would,  it  Is 
probable,  occupy  the  whole  of  a  single  term  of  the  court.  But  in 
view  of  the  very  thorough  consideration  by  the  Supreme  Court,  at 
Special  Term  and  in  the  Appellate  Division,  and  by  the  Court  of 
Appeals  of  the  principal  questions  involved  and  in  view  of  the 
full  presentation  upon  the  motions  for  preliminary  injunctions 
of  the  facts  and  arguments  relied  on  by  both  sides,  we  may  hope 
that  final  judgments  would  be  reached  soon  after  the  trial  and 
that,  if  the  injunctions  sought  should  be  granted,  they  would  be 
put  into  undoubted  and  effective  force. 

The  Attorney-General  has  thus  far,  as  we  understand,  ap- 
peared only  because  of  the  request  of  the  Saratoga  Citizens  Com- 
mittee; and,  although  he  has  deemed  it  proper  to  bring  suits  for 
the  people,  he  has  thus  far  very  properly  considered  them  as 
brought  in  main  substance  to  enforce  special  rights  or  rights  local 
to  Saratoga.  I  understand  that  his  view  has  been'  that  expense 
in  those  suits  should  be  met  by  the  Saratoga  Committee  or  those 
in  co-operation  with  it.  That  committee  has,  however,  as  we  are 
informed,  already  borne  the  considerable  expense  of  the  litiga- 
tions thus  far ;  and  the  able  counsel  employed  by  it,  Messrs.  Lester 
and  Rockwood,  have,  with  great  public  spirit  and  successfully, 
done  a  large  amount  of  work  for  unsuitably  inadequate  compensa- 
tion. If,  however,  the  enforcement  of  law  in  this  matter  be  of 
moment  to  the  whole  State,  as,  in  effect,  the  acts  of  1908  and  1909 
declare  it  to  be,  then  we  submit,  for  the  consideration  of  your- 
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self  and  the  Attorney-General,  whether  he  might  not  now  take 
up  these  suits  as  suits  primarily  for  the  State  itself,  and  to  he 
conducted  as  matters  in  which  the  State  itself  has  a  primary  and 
dominant  interest.  It  seems  to  us  that  it  would  be  suitable  that 
the  State  itself  should  bear  the  expense  of  compensating  experts, 
or  other  expense  incidental  to  the  progress  of  these  suits,  when 
they  are  prosecuted  for  the  benefit  of  the  State  at  large.  But  if 
this  expense  cannot  be  otherwise  provided  and  it  should  be  deemed 
proper  that  the  expense  should  be  met  in  that  way,  we  believe 
that  the  citizens  of  Saratoga,  represented  by  the  Citizens  Commit- 
tee, would  in  all  probability,  by  subscription,  to  some  extent  at 
least,  provide  the  necessary  moneys. 

We  venture  also  to  ask  your  consideration  of  the  question 
whether  it  may  not  be  wise  to  appoint,  for  early  September,  an 
Extraordinary  Special  Term  of  the  Supreme  Court  to  be  held  in 
the  county  of  Albany  —  in  which  county  the  suits  brought  by  the 
people  are  now  pending  —  in  order  that,  without  obstruction  or 
delay  by  other  business,  those  cases  may  be  tried  and  any  other 
judicial  jDrocedure  had  suitable  to  the  enforcement  of  the  act  of 
1908. 

Mr.  Godfrey  of  the  Commission  is  absent  on  the  Pacific  coast, 
so  that  he  does  not  subscribe  this  letter.     We  are  confident,  how- 
ever, from  our  conferences  prior  to  his  departure,  that  he  would, 
if  here,  concur  in  its  principal  statements  and  suggestions. 
Respectfully  yours, 

SPEITCER  TEASK, 
EDWAKD  M.   SHEPARD, 

Commissioners  of  the  State  Reservation  at 
Saratoga  Springs. 


APPENDIX  II. 


Second  Letter  from  the  Commission  to  the  Governor. 

November  17,  1909. 

To  His  Excellency,  The  Tlonorable  Charles  E.  Hughes,  Gov- 
ernor, Executive  Chamher,  Albany,  N.  Y.: 

Sir. —  In  our  letter  to  your  Excellen~cy  of  July  20,  1900,  wo 
set  forth  the  situation  of  the  litigations  then  pending  with  re- 
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spect  to  the  mineral  springs  at  Saratoga,  and  asked  3'onr  interven- 
tion to  speed  to  a  conclnsion  the  suits  brought  by  tlie  Attorney- 
General  in  behalf  of  the  State.  After  conference  with  the  Attor- 
ney-General you  ordered  an  Extraordinary  Special  Term  of  the 
Supreme  Court  for  the  twentieth  day  of  September  last;  and  at 
that  time  the  six  suits  brought  by  the  Attorney-General  against 
the  Geysers  Natural  (^arbonic  Acid  Gas  Co.,  ]S'ew  York  C^arbonic 
Acid  Gas  Co.,  Lincoln  Spring  Co.,  Xatural  Carbonic  Gas  Co., 
Mary  Augusta  Patterson  and  Harry  M.  Lovcngsten,  were  brought 
to  trial  before  Mr.  Justice  Andrews.  Those  were  suits  brought 
under  the  authority  of  chapter  42!>  of  the  Laws  of  190S  to  en- 
force the  third  provision  of  that  act  which  the  Court  of  Appeals 
had,  in  the  Hathorn  case  asainst  the  Natural  Carbonic  («as  Co. 
(194  N.  Y.  326),  held  to  be  constitutional.  That  was  a  prohibi- 
tion against  — 

"  pumping,  or  otherwise  drawing  by  iirtiticial  appliance 
from  any  well  made  by  boring  (u-  drilling  into  the  rock,  that 
class  of  mineral  waters  holding  in  solution  natural  mineral 
salts  and  excess  of  carbonic  acid  gas,  or  pumping,  or  by  any 
artificial  contrivance  whatsoever  in  any  manner  producing 
an  unnatural  flow  of  carbonic  acid  gas  issuing  from  or  con- 
tained in  any  well  made  by  boring  or  drilling  into  the  rock, 
for  the  purpose  of  extracting,  collecting,  compressing,  liqui- 
fying or  vending  such  gas  as  a  commodity  otherwise  than 
in  connection  with  the  mineral  water  and  the  other  mineral 
ingredients  with  which  it  was  associatofl,  is  hei-eby  der-larcd 
to  be  unlawful." 

Mr,  Justice  Andrews  rendered  his  judgment  on  twenty-fourth 
of  September  last  in  the  suits  of  the  people  against  all  of  the 
companies  engaged  in  pumping  and  vending  carbonic  acid  gas. 
He  held  that  the  answers  of  the  companies  admitted  every  ele- 
ment of  the  pumping  made  unlawful  and  prohibited  by  such  con- 
stitutional provision  of  the  act  of  1908.  He  further  held  that  it 
was  unnecessary  that  there  should  be  proof  that  the  pumping  ha-l 
injuriously  afl^ectcd  any  other  spring  than  that  of  the  defendant 
companv  or  that  the  pumping  rt suited   in  i'.n   acceleration  of  the 
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natural  flow;  and  he  exchuled  evidence  offered  by  the  defense 
which  it  was  stated  would  show  that  it  did  not  in  fact  injure  any 
such  other  spring.  He  held  that  the  pumping  from  any  well 
bored  into  rock  mineral  waters  holding  carbonic  acid  gas  in  solu- 
tion, or  in  any  way  producing  unnatural  flow  of  such  gas  from 
any  such  well  with  the  intent  to  extract  or  sell  the  gas  from  the 
water  as  a  commodity  otherwise  than  in  connection  with  the 
mineral  water,  was  unlawful  under  the  act  of  1908  without  refer- 
ence to  the  effect  of  the  pumping  upon  other  springs  or  the  fact 
of  acceleration  of  flow.  The  trials  were,  therefore,  very  brief, 
consisting  almost  entirely  of  legal  rulings  by  the  court  upon  the 
admissions  made  by  the  companies  in  their  answers. 

The  Appellate  Division  affirmed  these  judgments  without  ar- 
gument or  written  opinion ;  and  the  cases  were  taken  speedily  to 
the  Court  of  Appeals,  where  they  were  argued  in  October  last. 
That  court  has  not  yet  rendered  its  decision.  If  it  shall  aflirm 
the  decisions  of  Mr.  Justice  Andrews,  we  understand  that  the 
defendants  will  carry  the  cases  to  the  Supreme  Court  of  the 
United  States  upon  the  claim  that  the  provision  of  the  act  of  1908 
was  wrongly  held  constitutional  by  the  court  in  the  Hathorn  case 
and  that  in  fact  it  violates  the  Federal  Constitution.  If,  on  the 
other  hand,  the  court  shall  reverse  Mr.  Justice  Andrews,  the  re- 
versal will  seemingly  necessitate  the  taking  of  evidence  on  the 
question  whether  or  not  the  pumping  of  the  companies  does  in 
fact  injure  the  springs  of  other  owners  or  whether  it  produces  an 
acceleration  of  flow. 

In  our  letter  of  July  last  to  your  Excellency,  we  pointed  out 
that  the  injunction  against  pumping  by  the  Supreme  Court  and 
affirmed  by  the  Court  of  Appeals,  in  the  Hathorn  case,  was  no- 
toriously and  continuously  violated  in  spite  of  at  least  one  a;d- 
judication  for  contempt  in  the  disobedience.  And  we  ventured 
to  say  that,  in  this  respect,  ''  law  and  order  seemed  to  be  suspended 
at  Saratoga."  After  Mr.  Justice  Andrews  rendered  his  judgments 
forbidding  pumping,  it  Avas  announced  that  the  injunctions  would 
be  obeyed,  as  the  injunction  order  in  the  Hathorn  case  had  not 
been;  but  the  asserted  obedience  was  to  the  extent  —  so  it  was 
stated  —  that  the  carbonic  acid  a-as  would  not  be  extracted  from 
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the  water  pumped  or  sold.  But  the  pumping  of  the  mineral 
water  containing  the  gas  continued  undiminished, —  as  we  are  in- 
formed and  as  seems  to  be  notorious  at  Saratoga  Springs, —  the 
claim  being  made  by  the  defendants  that  the  injunction  did  not 
prevent  their  pumping  if  they  did  not  extract  to  sell  the  gas  or 
make  any  profit  from  their  pumping  but  merely  let  it  run  to 
waste  upon  the  ground.  If  the  statements  in  behalf  of  the  defend- 
ants that  the  injunctions  have  been  obeyed  so  far  as  they  pro- 
hibit the  pumping  of  water  for  the  purpose  of  extracting  the  gas 
for  sale  be  accepted  as  true,  there  remains,  nevertheless,  the  ex- 
traordinary situation  that  the  pumping  goes  on  undiminished. 
The  quantity  of  mineral  w^ater  pumped'  is  stated  to  be  ten  times 
the  natural  flow  of  all  the  other  springs  in  Saratoga  taken  to- 
gether. And  of  course,  the  injury  which,  according  to  the  mean- 
ing of  the  act  of  1908,  such  pumping  means  to,  the  interest  of  the 
State  and  Saratoga  Springs  is  undiminished. 

Even  if,  as  it  is  claimed,  the  pumping  be  Avithin  the  technical 
letter  of  the  law,  none  the  less  it  puts  law  and  order  to  derision. 
The  real  and  substantial  purpose  of  the  act  of  1908  is  none  the 
less  frustrated.  What  the  State  really  sought  in  its  suits  was  to 
prevent  pumping  of  a  character  which,  whether  or  not  expressly 
shown  to  be  injurious  to  other  specific  springs,  the  Legislature  had 
held  to  be  injurious  .to  any  group  of  mineral  springs  like  tliat  at 
Saratoga.  The  Legislature  in  preparing  the  act  of  1908,  and  the 
Attorney-General  in  bringing  suits  under  that  act,  did  not  imagine 
the  seemingly  improbable  contingency  that  any  person  or  com- 
pany w^ould  be  at  the  pains  and  expense  of  artifically  forcing  a 
flow  of  mineral  water  unless  to  make  merchandise  of  it  or  of  its 
products.  It  was  not,  therefore,  thought  necessary  to  forbid  or 
prevent  pumping  for  purposes  of  sheer  and  mere  waste. 

But  that  very  improbable  contingency  is  now  realized  so  that, 
whatever  may  be  the  decision  of  the  Court  of  Appeals  upon  the 
judgment  rendered  by  Mr.  Justice  Andrews,  the  pumping  on  a 
great  scale  by  all  these  companies  is  to  continue,  if  not  for  busi- 
ness profit,  then  for  waste.  In  the  opinion  of  the  law-making 
power  of  the  State,  su.ch  pumping  is  inconsistent  with  fit  ad- 
ministration of  the  springs  and  injurious  to  all  the  interests  of 
Saratoga  Springs  and  of  the  State.     If  these  companies  have  the 
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right  which  they  now  assert  to  pump  for  sheer  waste,  no  matter 
what  injury  may  be  intlictetl  upon  other  springs  or  upon  the  vil- 
lage of  Saratoga  Springs  or  the  State,  then  that  right  ought  to  bo 
setth'd  and  (K'iinitL-ly  kiiowii.  The  property  of  these  eompanies 
woukl  then  have  a  value  in  their  very  ability  to  iniiict  damage  on 
other  properties;  and  in  case  the  State  should  purchase  thei" 
properties  the  companies  could  practically  exact  a  higher  price 
because  of  that  right.  And  in  that  case,  the  properties  which 
these  companies  have  the  right  to  injure  would  be  so  much  the 
less  valuable.  It  may,  therefore,  well  be  that  the  State,  if  it  is 
as  we  hope  to  become  the  owner  of  the  springs  at  Saratoga,  is  not 
pecuniarily  concerned  with  the  question  whether  the  property  of 
these  companies  shall  be  demonstrated  to  be  more  valuable  by  the 
reason  of  the  right  of  its  owners  to  pump,  or  less  valuable  through 
the  absence  of  such  right. 

iS^or  do  we  suppose  our  Commission  is  interested  to  have  any 
of  the  litigations  decided  against  or  for  the  pumping  companie.-;. 
But  it  is  clearly  to  the  interests  of  the  State  and  of  the  cause 
committed  to  our  C\)mniission  —  and  for  that  reason  stated  to 
your  Excellency  in  our  former  letter  —  that,  before  the  State 
makes  any  large  investment  in  purchase  of  spring  rights,  the 
questions  of  the  pumping  rights  existing  in  favor  of  these  com- 
panies or  other  owners  should  he  promptly  and  conclusively  set 
at  rest.  When  we  wrote  our  former  letter  we  did  not  imagine 
that  the  right  to  pump  for  mere  waste  on  the  ground  could  or 
would  be  asserted,  and  we  therefore  assumed  that  the  decision 
of  the  suits  then  pending  brought  by  the  State  to  enforce  the 
constitutional  prohibition  of  the  act  of  1908  would  sufficiently 
determine  the  questions  upon  whose  determination  must  depend 
the  effort  of  the  State  to  acquire  the  spring  properties  at  Sara- 
toga Springs,  and  to  restore  their  former  great  prestige. 

It  now  seems,  however,  that  in  that  respect  we  were  mistaken. 
In  whatever  way  the  suits  now  in  the  Court  of  Appeals  may  he 
decided,  it  is  necessary  by  further  suit  to  test  the  questi<m  whether 
spring  owners  at  Saratoga  may  pump  water  whether  for  sale  or 
sheer  waste.  It  may  be  that  the  Legislature  will  deem  it  wise  by 
further  enactment  to  amplify  in  this  respect  the  constitutional 
prohibition  of  1908.     But  at  present  it  would  seem  that  pumping 
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for  sheer  waste  can  be  prevented  or  the  question  of  the  future 
right  determined,  only  in  a  suit  brought  upon  common  law  right 
by  an  owner  whose  proprietary  interests  are  injuriously  affected 
by  such  pumping  for  waste.  And  by  recent  acquisition  of  an 
interest  in  spring  rights  at  Saratoga,  the  State  has  come  into  a 
situation  where  it  may  raise  this  question. 

On  the  13th  inst.,  pursuant  to  the  provisions  of  the  act  of 
1909  under  which  we  are  acting,  our  Commission  duly  filed  in 
the  offices  of  the  Secretary  of  State  and  of  the  clerk  of  Saratoga 
county  maps  duly  certified  by  the  State  Engineer  and  Surveyor 
of  the  well-known  Hathorn  property  on  Spring,  Putnam  and 
Patterson  streets  in  Saratoga  with  a  certificate  of  an  intention  on 
the  part  of  the  State  to  acquire  an  undivided  one-tenth  interest 
in  that  property.  And  on  the  same  day  the  owners  of  the  prop- 
erty, Emily  H.  Hathorn  and  Frank  H.  Hathorn  and  wife,  by 
deed  conveyed  to  the  State  an  undivided  one-tenth  interest,  the 
price  to  be  paid  being  fixed  at  the  sum  of  $20,000.  This  prop- 
erty is  one  of  the  most  important  of  the  properties  at  Saratoga 
and  situate  at  the  center  region  of  the  village,  where  it  would  be 
natural  and  practically  necessary  that  the  State  should  begin  its 
acquisition.  The  entire  property  is,  in  our  opinion,  worth  as 
much  as  $200,000 ;  and  the  State  will  not,  in  our  opinion,  lose 
by  this  investment  of  $20,000,  however  the  law  shall  be  settled 
as  to  pumping,  whether  for  sale  or  for  waste,  and  even  if  the 
Hathorn  spring  must  continue  to  suffer  from  the  excessive  pump- 
ing by  the  companies  enjoined  by  ]\Ir.  Justice  AndreAvs.  More- 
over, acquisition  by  the  State  of  this  Hathorn  interest  is  in  the 
direction  of  the  general  acquisition  of  spring  rights  at  Saratoga 
contemplated  by  the  act  of  1909.  For  reasons  stated  in  our 
former  letter,  we  should  have  preferred  to  delay  the  investment 
of  any  part  of  the  $600,000  now  at  the  disposition  of  the  Com- 
mission until  the  litigations  were  out  of  the  way  and  the  rights 
as  to  pumping  authoritatively  adjusted.  But,  since  the  Legisla- 
ture has  declared  the  policy  of  the  State  in  favor  of  its  general 
and  immediate  acquisition  of  spring  rights  at  Saratoga,  it  seemed 
clearly  to  be  the  interest  of  the  State  that  it  should  begin  the  ac- 
quisition, even  in  advance  of  such  final  adjudication,  if  an  acqui- 
sition, not  involving  the  investment  of  any  great  part  of  the  $600,- 
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000,  should  enable  the  State  to  speed  the  adjudication  an<l  more 
quickly  end  the  lamentable  paralysis  at  Saratoga  Springs.  The 
State's  ownership  of  an  undivided  part  of  the  Hathorn  spring, 
which  has  been  shown  to  be  injuriously  affected  by  the  pumping 
of  the  companies  now  under  injunction,  enables  it  to  test  the 
question,  at  common  law  as  well  as  under  the  act  of  1908,  of  the 
right  of  those  coni])anies  to  carry  on  their  enormous  pumping 
whether  for  profit  or  mere  waste. 

We  have,  therefore,  most  respectfully,  to  ask  the  intervention 
of  your  Excellency  with  the  Attorney-General  to  bring  such  suit 
or  suits  as  may  be  necessary  in  behalf  of  the  State  as  a  proprietor 
to  prevent  the  pumping  for  sheer  waste  now  carried  on  by  the 
companies  now  under  injunction.  If  you  and  the  Attorney-Gen- 
eral shall  approve  such  suit  and  it  shall  be  brought,  we  beg  to 
submit,  as  we  did  in  our  former  letter,  that  a  speedy  determina- 
tion of  the  suit  is  of  so  much  importance  to  the  State  that  an 
Extraordinary  Special  Term  of  the  Supreme  Court  for  its  trial 
might  advantageously  be  appointed  as  soon  as  the  pleadings  are  in. 

In  conclusion,  we  may  perhaps  refer  to  another  reason  why,  in 
the  public  interest,  such  a  suit  should  be  brought  by  the  State  and 
speedily  decided.  It  is  impossible  for  any  one  familiar  with  the 
situation  at  Saratoga  Springs  not  to  suspect  —  perhaps  impos- 
sible not  to  believe  —  that  the  real  motive  on  the  part  of  the  gas 
companies  for  continuing  such  pumping  for  sheer  waste  is  to  pre- 
vent the  public  disclosure  of  the  effect  of  their  pumping  upon 
other  springs  which  would  follow  the  cessation  of  the  pumping. 
It  is  true  that  in  behalf  of  the  companies  an  excuse  is  suggested  for 
their  continued  pumping  and  wasting  of  the  water,  that  their  own 
springs  may  suffer,  or  perhaps  be  lost,  if  the  pumping  were 
stopped.  If  this  excuse  should  be  accepted,  it  would  only  em- 
phasize the  proposition  that  the  flow  of  mineral  water  of  which 
these  companies  avail  themselves  is  not  a  natural,  but  a  forced, 
flow.  We  must  frankly  say  that  we  find  it  very  difficult  to  accept 
that  excuse.  We  should  hope,  therefore,  that  the  Attorney-Gen- 
eral, if  he  should  deem  it  proper,  would,  in  the  suit  or  suits  which 
he  might  bring  for  the  State  as  a  proprietor,  speedily  obtain  an  in- 
junction preventing  the  pumping  for  sheer  waste,  which  seems  to 
come  measurably  near  to  an  affront  to  the  administration  of  law 
and  justice. 
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This  letter  is  not  signed  by  Mr.  Godfrey  becanse  of  his  absence 
in  Iowa.     He  has,  however,  approved  the  substance  of  the  com- 
munication, and  upon  his  return  will  —  we  think,  without  doubt 
—  advise  your  Excellency  of  his  concurrence. 
Respectfully  yours, 

SPENCEE  TEASK, 
EDWAED  M.  SHE'PAED, 
Commissioners  of  the  State  Reservation  at  Samtoga  Springs. 


APPENDIX   III. 


Draft  of  Suggested  Amendatory  Act. 


AX  ACT  to  amend  chapter  five  hundred  and  sixty-nine  of  the  laws 
of  nineteen  hundred  and  nine,  entitled  "An  act  to  authorize  the 
selection,  location  and  appropriation  of  certain  lands  in  the 
town  of  Saratoga  Springs,  for  a  state  reservation,  and  to  preserve 
the  natural  mineral  springs  therein  located,  and  making  an  ap-. 
propriation  therefor,  and  authorizing  an  issue  of  bonds  to  pay 
such  appropriation." 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

Section  1.  Sections  one,  two  and  three  of  chapter  five  hundred 
and  sixty-nine  of  the  laws  of  nineteen  hundred  and  nine  entitled 
"An  act  to  authorize  the  selection,  location  and  appropriation  of 
certain  lands  in  the  town  of  Saratoga  Springs,  for  a  state  reserva- 
tion, and  to  preserve  the  natural  mineral  springs  therein  located, 
and  making  an  appropriation  therefor,  and  authorizing  an  issue  of 
bonds  to  pay  such  appropriation,"  are  hereby  amended  to  read, 
respectively,  as  follows : 

§  1.  Within  ten  days  after  the  passage  of  this  act,  there  shall 
be  appointed  by  the  governor,  by  and  with  the  consent  of  the 
senate,  three  commissioners,  each  of  whom  shall  be  a  resident  of 
the  state  of  xvTew  York,  and  such  persons  thus  appointed  are  hereby 
constituted  a  board  under  the  name  and  style  of  "  The  Commis- 


42  [Assembly 

sioiiers  of  the  State  Reservation  at  Saratoga  Springs."  But,  if 
and  when  the  agreement  hetweeii  said  hoard  and  the  village  of 
Saratoga  Springs  sliiill  hare  been  made  and  shall  have  been  ap- 
proved by  fJie  electors  of  said  village  as  hereinafter  provided,  the 
jiresident  of  said  village  shall  wliile  he  sliall  he  such  president  he 
ex  officio  an  additional  commissioner  and  member  of  said  hoard. 
Each  of  said  three  commissioners  first  named  shall  hold  office' for 
the  term  of  five  years  from  the  time  of  his  appointment  and  until 
another  is  appointed  in  his  place.  No  member  of  said  board  shall 
recei\'e  any  conijjensation  for  his  services,  but  each  commissioner 
shall  be  entitled  to  receive  hi^  actual  disbursements  for  his  expenses 
in  performing  the  duties  of  his  office.  In  case  of  a  vacancy  in  said 
board  otlter  than  in  the  case  of  said  ex  officio  memher,  it  shall  be 
filled  by  a])])ointmfc^nt  by  the  governor,  and  the  person  appointed  to 
such  vacancy  shall  hold  his  office  for  the  term  of  five  years  from 
the  time  of  his  appointment,  and  until  another  shall  be  appointed 
in  his  place. 

§  2.  It  shall  be  the  duty  of  said  T^qard,  and  it  shall  have  power, 
from  time  to  time,  hut  subject  to  the  conditions  and  restrictions 
hereinafter  described,  to  select  and  locate  such  lands  in  the  town 
of  Saratoga  Springs,  in  the  county  of  Saratoga,  and  any  rights, 
easements,  or  interest  upon  or  in  any  lands  in  said  town,  as  it  shall 
deem  proper  and  necessary  to  be  taken  for  the  purpose  of  establish- 
ing a  state  reservation,  of  preserving  the  natural  mineral  springs 
in  said  town  of  Saratoga  Springs,  and  of  restoring  said  springs  to 
their  former  natural  condition,  and  for  that  purpose  to  acquire  any 
rights,  easements,  or  interest  in  any  property,  the  whole  of  which 
it  shall  not  acquire,  for  the  purpose  of  protecting  the  springs  or 
mineral  water  riglits  upon  any  lands  it  shall  acquire,  provided, 
however,  that  said  hoard  shall  not  select  or  locate  or  acquire  any 
such  land,  right,  easement,  or  interest,  if  or  ivhen  the  total  moneys 
ivhich  shall  theretofore  have  been  expended  by  the  state  for  or  on 
account  of  any  sucJi  acc/uisition  or  for  or  on  account  of  which  the 
stale  shall  have  become  indebted  for  or  on  account  of  any  such  ac- 
quisition shall  exceed  the  sum  of  one  hundred  thousand  dollars 
unless  or  until  the  agreement  between  said  board  and  the  village  of 
Saratoga  Springs  shall  have  been  entered  into  and  approved  by  the 
electors  of  said  village  as  hereinafter  provided,  or  unless  the  con- 
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tnhuilon  hy  ilie  village  prorldcd  for  by  siicJi  (igrccniciit  ,s7/r///  be  as 
much  as  tiro  hundred  and  fifly  thousand  dollars.  Said  board  shall, 
fruin  time  to  time,  cause  to  be  made  bv  the  state  engineer  and 
surveyor  maps  of  such  lands  which,  or  rights  and  easements  in 
which,  it  shall  determine  to  take,  which  maps  shall  be  certified  by 
a  majority  of  such  commissioners  and  filed  in  the  otfice  of  the  secre- 
tary of  .state  and  in  the  Saratoga  county  clerk's  oftice,  and  shall 
specify  with  respect  to  each  piece  of  such  land  whether  the  whole 
title  thereof  is  to  be  taken,  and  if  the  whole  is  not  to  be  taken  the 
rights,  easements,  or  interest  therein  to  be  taken.  Or,  after  any 
such  map  shall  he  so  made  by  the  state  engineer  and  surveyor,  the 
said  hoard  may  accept  from  tJie  oirner  or  owners  of  any  such  land, 
rights,  easement  or  interest  a  proper  conveyance  thereof  to  the 
state  to  form  part  of  the  state  spa  property,  hereinafter  provided 
for.  In  and  hy  any  such  conveyance  the  said  hoard  may  agree 
untJi-  the  grantor  or  grantors  upon  the  fair  value  of  and  the  price 
to  be  paid  for  the  lands,  rights,  easements  or  interests  conveyed  and 
from  the  time  of  the  filing  of  any  such  map  or  the  delivery  of  such 
conveyance,  the  title  of  the  lands,  or  rights,  easements  or  interests 
therein  specified,  shall  become  and  be  the  property  of  the  state  of 
New  York,  and  shall  constitute  a  portion  of  said  state  spa  prop- 
erty. All  of  the  lands,  rights,  easements  and  interests  which  shall 
he  so  acquired  shall  he  known  as  the  "  state  spa  property  "  and 
together  ivith  the  property  acquired  hy  said  hoard  or  ivhicli  shall 
have  been  purchased  witli  moneys  raised  hy  the  village  of  Saratoga 
Springs  and  to  be  l-nown  as  the  "  village  spa  property"  as  herein- 
after provided  shall  he  known  as  the  "state  reservation  at  Sara- 
toga Springs,"  and  no  part  of  the  same  shall  he  sold  or  aliened  hy 
said  hoard  ivithout  the  consent  of  the  legislature  and,  no  part  of 
the  village  spa  property  shall  he  sold,  aliened  or  parted  with 
without  the  consent  of  said  village  except  hy  concessions  granted 
and  limited  as  hereinafter  provided.    , 

§  3.  Said  board,  by  a  majority  vote  of  its  members,  shall  have 
the  power  at  any  time  within  sixty  days  after  the  filing  of  any 
such  map,  to  fix  and  determine  with  each  and  any  of  the  respective 
owners  of  any  lands,  rights,  easements,  or  interest,  specified  on 
such  map  thus  filed,  upon  the  fair  value  of  such  lands,  rights, 
easements,  or  interest,   and  may  agree  upon  a  price  to  be  paid 
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therefor  In-  the  state,  and  accepted  bj  said  owners,  respectively, 
and  the  amount  thus  agreed  upon  should  'be  audited  by  the  comp- 
troller and  shall  be  paid  therefor  by  the  state  treasurer,  upon  the 
certificate  of  said  board,  out  of  any  funds  appropriated  for  that 
purpose.  In  case  said  board  shall  not  agree  with  any  owner,  or 
owners,  of  said  lands,  rights,  easements,  or  interest,  within  the 
said  sixty  days  from  the  filing  of  such  map  specifying  such  prop- 
erty, then  such  owner,  or  owners,  may  recover  judgment  for  the 
value  thereof  in  the  court  of  claims,  as  a  claim  against  the  state. 

In  case  said  board  sliall  not  so  agree  wilh  such  owner  within  ten 
days  from  said  filing  of  such  map  then  either  the  hoard  or  any  such 
owner  may  apply  to  the  supreme  court  at  special  term  in  Saratoga 
county  for  an  order  fixing  a  reasonable  estimate  of  the  amount  of 
such  fair  value,  such  application  to  he  made  upon  reasonahle  notice 
to  all  owners  so  far  as  ivith  due  diligence  fully  shown  to  the  satis- 
faction of  the  court  they  can  he  ascertained  of  the  lands,  rights, 
easements,  or  interests  so  specified  on  such  map  to  he  given  in 
such  manner  as  the  court  shall  prescribe.  Upon  the  hearing  of 
such  application,  the  court  may  take  proof  by  affidavits  or  deposi- 
tions or  orally  as  to  the  court  may  seem  fit,  and  the  order  shall  he 
sumnwrily  made  by  the  court  with  all  practicahle  and  proper 
speed  and  within  thirty  days  after  the  application  shall  upon 
notice  come  on  to  he  heard.  The  court  shall  require  from  the 
board  and  owner  or  owners  respectively  sworn  estimates  of  value 
jwoperly  verified  by  affifJavils  of  persons  familiar  irith  the  facts 
and  shall  recite  in  said  order  both  the  estimate  of  the  board  and 
the  estimate  of  the  owner  or  owners.  The  owner  or  owners  shall 
he  entitled  forthwith  to  he  paid  the  amount  of  the  estimate  of  the 
board  so  recited  in  said  order,  ami  the  portion  of  the  amount  ap- 
propriated for  the  purchase  of  lands,  rights,  easements  and  inter- 
ests by  said  hoard  remaining  available  for  such  purcJiase  shall  at 
any  time  for  all  purposes  of  litis  act  he  deemed  to  be  the  total 
amount  so  appropriated  less  all  expenditure  therefrom  together 
luith  all  unpaid  anwuuts  of  all  such  reasonable  estimates  so  pre- 
scribed by  order  of  the  supreme  court.  Every  such  owner  shall  he 
entitled  to  recover  judgment  in  the  court  of  claims  as  a  claim 
against  the  state  for  so  much  of  the  value  of  the  lands,  riglits,. 
easements,  or  interests  so  tahen  from  him  as  shall  not  have  been 
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paid  him  as  aforesaid,  with  reasonable  interest  thereon  from  the 
■date  of  the  taking. 

§  2.  There  shall  be  inserted  in  the  said  act  a  new  section  to  be 
known  as  section  fonr  which  shall  read  as  follows : 

§  4.  The  said  hoard  acting  hij  majority  thereof  and  the  rUlage 
of  Saratoga  Springs  acting  hy  a  majority  of  its  trustees  including 
the  chairman  thereof  are  hereby  authorized  to  enter  into  a  lurit- 
'en  agreement  to  he  l-noiun  as  the  "  Spa,  Agreement,"  and  from 
Lime  to  time  to  7nodify  said  agreement  in  icriting,  provided  that  the 
original  spa  agreement  and  every  modification  thereof  shall  he 
■authenticated  hy  the  written  signatures  of  a  majority  of  said  hoard 
and  a  majority  of  said  trustees,  and  provided  further  thai  if  the 
agreement  or  any  modification  thereof  shall  call  for  the  raising  and 
■contribution  hy  said  village  of  rfioneys  for  capital  or  investment 
expenditure  exceeding  five  thousand  dollars,  the  agreement  of  modi- 
fication providing  for  such  raising  and  contribution  of  moneys 
■shall  not  take  effect  unless  and  until  the  agreement  or  modification 
<is  the  case  shall  be  shall  be  approved  by  the  votes  of  a  majority  of 
the  elector's  of  said  village  voting  upon  the  question  of  such  ap- 
proval as  hereinafter  prescribed.  Such  original  spa  agreement 
shall,  and  any  subsequent  agreement  modifying  the  same  may, 
provide  for  the  acquisition  hy  said  board  of  lands,  rights  or  ease- 
ments in  lands  or  the  construction  of  buildings  thereon  or  the 
equipment  thereof  ivhich  lands,  rights,  easements  and  buildings 
shall  be  the  property  of  said  village  and  hnoivn  as  the  village  spa 
property,  hut  shall  be  held,  occupied,  used  and  regulated  by  said 
board  in  connection  with  the  state  spa  property  as  herein  provided, 
with  the  right  to  said  hoard  to  grant  concessions  to  use  the  same  as 
hereinafter  provided.  The  total  expenditure  which  shall  have 
been  made  by  the  said  village  for  the  accjuisition  or  improvement  of 
such  property,  together  with  the  sums  payable  hy  said  village  for 
property  theretofore  so  acquired  for  it  shall  not  exceed  tlte  sum 
expendable  by  the  village  according  to  the  terms  of  the  agreement 
or  agreements  between  the  said  hoard  and  the  said  village  and  ap- 
proved by  the  electors  of  said  village.  Said  hoard  shall  acquire 
and  have  the  right  to  acquire  such  village  spa  property  or  agree 
upon  the  price  therefor  hy  filing  of  maps  and  certificates  or  by 
voluntary  conveyance  in  the  same  manner  as  far  as  may  be  in 


46  [Assembly 

which  it  is  hereinbefore  authorized  to  acquire  the  state  spa.  prop- 
erty or  agree  upon  the  price  therefor  and  there  shall  he  had  pro- 
ceedings in  the  supreme  court  as  hereinbefore  provided  in  the  case 
of  the  state  spa  property,  provided,  hoirever,  that  every  certificate 
of  said  board  with  reference  to  such  property  and  every  convey- 
ance thereof  shall  state  that  the  property  is  acquired  for  the  village 
of  Saratoga  Springs  as  part  of  the  village  spa  propeHy  under  the 
provisions  of  this  act,  and  provided  further  that,  upon  vouchers 
duly  made  by  said  board  and  signed  by  a  majority  and  after  due 
certification  of  and  filing  of  maps  or  voluntary  conveyance  thereof 
payment  to  the  owner  or  owners  shall  he  made  by  the  village  of 
Saratoga  Springs  as  hereinafter  provided,  and  provided  further 
that  in  case  no  agreement  as  to  price  shall  be  made  between  the 
board  and  the  owner  or  owners  ivithin  sixty  days  after  the  filing  of 
any  such  ceHificate,  the  owner  or  owners  shall  be  entitled  to  recover 
the  same  against  the  village  by  action  in  the  supreme  court. 

The  trustees  of  the  said  village  shall  within  sixty  days  after  the 
making  of  any  such  agreement  or  ynodification  of  such  agreement 
between  the  said  board  and  the  said  village  ivhich  involves  the  ex- 
penditure of  money  by  the  said  village  in  the^sum  exceeding  five 
thousand  dollars,  submit  the  same  for  approval  or  disapproval  to 
the  electors  of  the  said  village,  and  such  agreement  shall  take  effect 
if  a  majority  of  said  electors  voting  upon  such  rjuestion  shall  vote 
for  approval,  hut  if  such  majority  shall  not  so  vote  then  such 
agreement  or  modification  shall  he  deemed  of  no  effect.  Public 
notice  of  such  election  shall  be  given  for  the  same  length  of  time 
and  in  the  same  manner  and  the  election  shall  he  and  the  re- 
sults thereof  certified  in  tJie  same  manner  as  nearly  as  may  he  as 
in  the  case  of  amendments  to  the  constitution  of  the  stale  as  for 
the  election  of  trustees  of  said  village,  provided,  however,  that  a 
copy  of  the-  agreement  or  modification  shall  he  published  in  full  at 
the  time  of  and  with  the  first  notice  of  the  election  and  shall  in. 
subsequent  published  notices  he  referred  to.  The  trustees  of  said 
village  or  other  proper  officers  slmll  provide  ballots  for  said  election 
in  manner  as  nearly  as  may  be  for  votes  upon  amendments  to  the 
constitidion  of  the  state,  s^uch  ballots  to  he  respectively  and  sub- 
stantially in.  the  following  forms,  to  wit:  "For  approval  of  the 
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agreement  [or  modification  of  agreemenf]  dated 

hetween  the  Village  of  Saratoga  Springs  and  the 
Commissioners  of  the  State  Reservation  at  Saratoga  Spiings;  "  and 
"Against  approval  of  the  agreement  \_or  modification  of  agree- 
menf]  dated  between  the 

Village  of  Saratoga  Springs  and  the  Commissioners  of  the  State 
Reservation  at  Saratoga  Springs/' 

§  3.  Section  four  of  the  said  act  is  hereby  renumbered  and 
amended  to  read  as  follows : 

§  5.  The  state  spa  property,  with  all  the  lands,  springs,  wells, 
rights  and  easements  included  therein,  shall  forever  remain  and  he 
Jcept,  maintained  and  used  for  the  purposes  of  restoring  and  pre^ 
serving  to  their  natural  state  and  purity  the  said  springs  and  wells 
and  the  natural  flow  thereof  and  of  the  gases  therefrom  and  of  pro- 
moting the  resort  to  the  said  springs  of  the  people  of  the  state  for 
health  and  the  other  suitable  use  of  the  said  reservation  by  the 
people  and  of  identifying,  safeguarding  and  assuring  the  natural 
purity,  qualities  and  repute  of  such  waters  and  gases.  No  part  of 
the  said  state  spa  property  shall  he  sold  or  parted  with  ivithowt 
the  express  direction  of  the  legislature.  No  part  of  said  village  spa 
property  shall  be  sold  without  the  consent  of  the  trustees  of  said 
village. 

§  4.  There  shall  he  inserted  in  the  said  act  in  its  proper  order  a 
new  section  to  be  known  as  section  six,  which  shall  read  as  follows : 

§  6.  Said  hoard  shall  have  the  care,  custody  and  control  of  said 
reservation  including  the  state  spa  property  and  the  village  spa 
property  and  of  all  the  mineral  springs,  ivells,  mineral  luater,  and 
natural  carbonic  acid  and  other  gases  thereon,  therein  or  there- 
under, and  all  lands,  rights,  easements,  and  interests  acquired  as 
aforesaid.  The  said  hoard  shall  mal-e  reasonable  provision  for  the 
free  drinking  of  said  waters  at  points  near  as  shall  he  convenient 
to  the  respective  sites  of  the  springs  producing  said  waters.  The 
said  board  sliall  prescribe,  publish  and  enforce  all  proper  regular 
tions  for  the  preservation,  care,  distrihution  and  proper  use  of  said 
springs,  ivells,  waters  and  gases  and  for  the  other 'maintenance, 
care  and  protection  of  said  reservation.  The  board  may  for 
proper  rentals  or  other  payment  and  upon  otlier  proper  terms 
grant  concessions  for  the  use  of  any  portion  of  the  said  waters  or 
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gases  or  the  said  lands;  hut  no  such  concession  or  use  shall  he  for 
a  period  greater  than  three  years  and  every  such  concession  or  use 
shall  hy  its  terms  he  suhject  to  such  reasonable  provision  for  the 
free  drinking  of  such  waters,  and  sluiU  provide  that  the  use  hy 
the  concessionee  or  concessionees  of  any  property  or  right  included 
in  the  state  reservation  shall  he  at  all  times  subject  to  the  reason- 
ahle  regulations  of  the  hoard  and  that  all  uses  of  the  waters,  gases, 
lands  or  interests  hy  the  concessionee  or  concessionees  shall  he  suh- 
ject at  any  time  to  the  free  inspection  of  the  hoard  and  its  repre- 
sentatives. The  hoard  may  prescrihe  the  terms  upon  which  any  ex- 
cess of  mineral  water  not  used  on  said  reservation  or  used  under 
such  concessions  shall  he  sold  or  distributed  and  shall  prescrihe  the 
names,  lahels  and  advertisements  to  he  afficced  to  the  hottles  or  other 
vessels  containing  such  tvaters  or  to  he  puhlished :  and  the  said 
hoard  may  itself  sell  or  dispose  of  such  excess  of  water.  The 
violation  witliin  said  village  of  any  rca^sonahle  regulation  of  said 
hoard  shall  he  a  misdemeanor  and  shall  he  punishahle  as  such. 
The  hoard,  may  in  the  name  and  hehalf  of  the  state  hring  anyi 
proper  suit  or  action  in  equity  or  at  law,  whether  within  or  with"-'' 
out  the  state,  to  protect  or  enforce  the  repute  of  the  said  springs  on 
wells  or  the  ivater  or  gases  thereof,  or  to  prevent  any  corruption, 
pollution  or  interference  therewith,  or  to  prevent  the  unauthorized 
or  unfair  use  of  the  name  or  certificate  of  the  state,  or  any  such 
publication  or  use  of  any  label  or  advertisement  with  reference  to 
said  ivaters  or  gases  or  any  other  waters  or  gases  sold  or  distrihuted, 
or  sought  to  he,  as  such.  The  said  hoard  may  employ  such  ex- 
perts, curator,  attorneys,  counsel  and  employees  and  do  su-ch  things 
as  shall  he  found  necessary  from,  time  to  time  to  maintain,  ad- 
minister, restore,  preserve  and  protect  the  state  reservation  and 
any  and  all  of  its  lands,  rights,  easements  and  interests. 

The  said  hoard  shall  annually  make  a  report  to  the  legislature 
setting  forth  the  general  situation  and  state  of  the  said  reservation, 
the  procedure  of  the  hoard  and  its  receipts  and  expenditures. 

%  5.  There  sliall  be  inserted  in  said  act  in  its  proper  order,  a 
new  section  to  be  known  as  section  seven,  which  shall  read  as 
follows : 

§  7.  The  said  hoard  shall  receive  all  revenues  from,  the  sales 
of  said  water  or  otherwise  from  the  state  reservation,  and  shall  pay 
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therefrom  all  expenses  incurred  hy  the  said  hoard  in  the  mainte- 
nance and  administration  of  said  reservation,  including  compensor 
tion  of  said  experts,  curator,  attorneys,  counsel  and  employees, 
provided,  hoiuever,  that  no  such  compensation  shall  he  paid  unless 
the  comptroller  of  the  state  shall  have  approved  the  amount  thereof, 
and  that  all  such  expenditure  hy  the  said  hoard  shall  he  subject  to 
such  regulation  and  control  as  the  comptroller  of  the  state  shall 
deem  it  proper  to  exercise,  and  provided  further  that  the  said  hoard 
shall,  at  intervals  of  not  exceeding  three  months,  report  to  the  said 
comptroller,  in  such  form  and  with  such  vouchers  as  he  shall  pre- 
scribe, all  receipts  and  expenditures  of  money,  including  such 
moneys  as  shall  have  been  appropriated  hy  the  state  for  the  eco- 
penses  of  said  board,  and  account  for  and  pay  over  to  the  state 
treasurer  all  moneys  remaining  in  its  hands  from  such  receipts, 
except  such  part  thereof  as  shall  he  certified  hy  said  comptroller 
to  he  proper  to  retain  for  anticipated  expenses  of  said  board.  The 
said  village  is  authorized  to  make  such  appropriations  from  time  to 
time  for  the  current  maintenance  and  administration  of  the  said 
jjroperty  as  the  trustees  of  said  village  shall  deem  proper;  and  the 
said  board  shall  account  to  the  said  village  for  the  expenditure  of 
such  moneys  in  such  manner  as  the  said  village  shall  prescribe, 
and  may  also  render  an  account  thereof  to  the  comptroller  of  the 
state  as  aforesaid. 

§  6.  Section  six  of  said  act  as  hereby  renumbered  and 
amended  to  read  as  follows : 

§  8.  The  sum  of  [six  hundred  thousand  dollars  ($600,000)] 
one  million,  five  hundred  tliousand  dollars  ($1,500,000),  or  so 
much  thereof  as  may  be  needed,  is  hereby  appropriated  for  the 
purchase  of  such  lands,  rights,  easements  and  interest  by  said 
board,  and  the  payment  of  any  judgments  that  may  be  recovered 
therefor  in  the  court  of  claims  as  hereinbefore  provided.  The 
state  comptroller,  upon  the  written  request  of  such  board,  is  hereby 
authorized  and  directed  to  borrow  not  more  than  [six  hundred 
thousand  dollars  ($600,000)]  dollars  ($  ) 

for  the  purposes  specified  in  this  act,  and  to  issue  bonds  or  certifi- 
cates of  the  state  therefor  payable  within  ten  years  from  this  date, 
bearing  interest  at  a  rate  not  exceeding  five  per  centum  per  annum, 
and  which  shall  not  be  sold  at  less  than  par.  The  sum  hereby 
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appropriated  shall  be  payable  on  the  order  of  such  board,  bj  the 
treasurer  on  the  warrant  of  the  comptroller,  hut,  to  the  extent  for 
ivhich  such  bonds  may  he  issued  as  aforesaid,  shall  he  payahle  only 
out  of  the  moneys  realized  from  the  sale  of  such  bonds  or  certifi- 
cates. 

§  7.  The  said  act  is  further  amended  by  changing  the  number 
of  the  present  section  seven  thereof  to  ten,  and  by  inserting  a  new 
section  to  be  numbered  nine,  as  follows : 

§  9.   The  sum  of  dollars  ($  )  is  hereby 

appropriated  for  the  current  and  administrative  expenses  of  said 
board,  provided  that  therefrom  there  shall  be  paid  the  actiuil  dis- 
bursements of  the  said  board  and  the  commissioners  heretofore  inr 
curved  in  performing  the  duties  of  their  office  and  the  reasonable 
expenses  for  such  performance  heretofore  incurred,  all  payments 
for  such  disbursements  or  expenses  to  be  subject  to  the  approval 
of  the  comptroller. 

§  10.  This  act  shall  take  effect  immediately. 

Note. —  The  sections  of  this  proposed  act  numbered  eight  and  nine  —  that 
is  to  saj',  those  dealing  with  appropriations  —  are,  as  to  their  form  and  the 
procedure  of  providing  the  money,  merely  suggestions  not  yet  fully  worked 
out.  The  form  of  their  provisions  must  be  made  to  conform  with  the  require- 
ments of  the  financial  authorities  of  the  State  before  the  bill  shall  be  actually 
introduced  in  the  Legislature. 


^  LIBRARY  OF  CONGRESS 

0  014  224  408  1  • 


